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the Court of Appeals of the District of Columbia* 


No. 1661. 

Mary A. Parsons, Petitioner, Appellant, 

VS. 

Norton M. Little et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 25934. 

Norton M. Little, Complainant, 

vs. 

Washington Steel Cut Cereal Company, a Corporation, and 
International Trust Company op Maryland, a Corporation, 
and Mary A. Parsons, Intervener, Defendants. 

United States op America, District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the city of Washington in said district, at the times 
hereinafter mentioned, the following papers were filed, and proceed¬ 
ings had, in the above-entitled cause, to-wit: 

1 Bill for Receiver. 

Filed January 2, 1906. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 25934. 

Norton M. Little, Complainant, 

V8. 

Washington Steel Cut Cereal Company, a Corporation, and 
International Trust Company of Maryland, a Corporation, 
Defendants. 

To the Honorable the Judge of said Court holding a special term in 
Equity: 

The Complainant respectfully states: 

1. He is a citizen of the United States, a resident of the District 
of Columbia, and brings this suit in his own right as a stockholder in 
1—1661a 
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the defendant the Washington Steel Cut Cereal Company, and as a 
creditor and a bondholder thereof. 


2. The defendant Washington Steel Cut Cereal Company is a body 
Corporate duly organized under the laws of the State of Delaware, 
with its only place of business in the District of Columbia. Its busi¬ 
ness is that of cutting cereals and manufacturing certain cereal foods, 
and it is sued herein in its own right. The defendant International 
Trust Company of Maryland is a body corporate with its habitat in 
the City of Baltimore, State of Maryland, and is sued as a trustee, 
as more fully hereinafter appears. 

2 3. Complainant is the holder and owner of 365 shares of 

the capital stock of the defendant Washington Steel Cut 
Cereal Company, the par value of each share being ten dollars ($10) 
and it is also a creditor of said company to the amount of $74.99 
for which he has no security, and owns $2100. par value, of the bonds 
hereafter mentioned, and heretofore issued by said defendant. 

4. The said defendant was organized in the year, to wit: 1902, 


with a capital stock of two hundred thousand dollars ($200,000) 
divided into shares of the par value — ten dollars ($10) each, of 
which said capital stock there has been issued about one hundred 
forty-five thousand dollars ($145,000) par value, the balance of said 
stock being held in the treasury of the company. 

5. On, to wit: the first day of July 1902, the said Company issued 


its certain bonds aggregating fifty thousand dollars ($50,000) bear¬ 
ing interest at five per centum, and payable on the 30th day of June, 
1917, and secured the same by its deed of trust upon the assets of 
the said corporation, wherein the said defendant International Trust 


Company of Maryland, was named as trustee of which said bonds 
about $29,000 face value have been sold, and are now, and for several 
years past have been bearing interest. Said deed is recorded amongst 
the Land Records of the District of Columbia in Liber No. 2670 at 


folio 309 et seq. 

6. The defendant Washington Steel Cut Cereal Company is in¬ 
solvent, and without sufficient property to pay its debts; some of its 
promissory notes have matured, it has been obliged to borrow large 

sums of money from time to time in order to conduct and 
3 enlarge its business; it has available but a few hundred dollars 
in cash, and some unfinished stock in the mills, and its real 
estate. The interest on its bonds outstanding amounting to about 
$750 will be payable on January 1, 1906, and it is without funds to 
pay same. The said company is being threatened with suits at law, 
and with an attachment against its property, and is liable to have 
all its available assets levied upon and wasted, if it does not thereby 
permit one creditor to obtain advantage over the others. 

7. The real estate of the said defendant corporation consists of its 
plant composed of land, machinery and a building the value of which 
is entirely insufficient to pay the amount of its bonded indebtedness; 
said defendant is the owner of lots numbered from one (1) to four¬ 
teen (14) both inclusive, in block nine (9) of Allen W. Mallery and 
Lawrence O. Mallery’s subdivision of part of lot three (3) in “Fife 
Enlarged” now known as Kenilworth, as per plat recorded in the 
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office of the Surveyor of the District of Columbia, in County Book 
10, page 17, in County of Washington, District of Columbia. Com¬ 
plainant further says that the indebtedness of said company, includ¬ 
ing the amount of the said bonds issued as aforesaid, will amount to 
about forty thosuand dollars ($40,000), that the bonds of said com¬ 
pany not paid for have been hypothecated, for money borrowed, and 
the defendant is threatened with the sale of the same at auction to 
pay its said indebtedness, that if such sale be had, the defendant can¬ 
not conduct its business, and its creditors will all scramble after their 
money, and unless this Honorable Court appoints a receiver to take 
charge of the assets of said company and to preserve the same 

4 for the benefit of the creditors, a race will be had between 
its various creditors to realize upon the assets of said defend¬ 
ant, and its creditors, bondholders, and stockholders will run great 
risk of losing their money, and the said assets will be necessarily 
wasted and dissipated; that in addition to the real estate referred to, 
the said company has assets in connection with machinery and sup¬ 
plies, and material on hand, costing probably about ten-thousand 
dollars ($10,000) all of which should be protected, and has due and 
payable to it outstanding accounts the amount of which is unknown 
to complainant. 

Wherefore, complainant prays: 

1. That a writ of Subpoena issue out of this Honorable Court, 
directed to the said defendant, Washington Steel Cut Cereal Com¬ 
pany, and International Trust Company of Maryland, commanding 
them and each of them to appear herein and answer the exigencies 
of this bill of complaint. 

2. That a receiver be appointed by the court to take charge of and 
reduce to possession, all of the real estate and personal property now 
owned by the said defendant Washington Steel Cut Cereal Company, 
and to preserve the same subject to the further order of this court; 
and that the said defendant be enjoined from in any manner interfer¬ 
ing with or hindering the work of such receivers. 

3. That complainant may have such other further relief as may be 
proper. 

The defendants hereto are the Washington Steel Cut Cereal 

5 Company and the International Trust Company of Maryland. 

NORTON M. LITTLE. 


D. S. MACKALL, 

Sol’r for Gompl’t. 


\ 


Counsel for Complainant. 


District of Columbia, ss: 

I, Norton M. Little, being first duly sworn, make oath and say 
that I have read the foregoing bill by me subscribed, and know the 
contents thereof; that the matters and things therein stated of my 
personal knowledge are true, and those stated upon information and 
belief I believe to be true. 


NORTON M. LITTLE. 
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Subscribed and sworn to before me this 29 day of December, 


A. D. 1905. 
[seal.] 


LAWRENCE 0. MALLERY, 

Notary Public, D. C. 


Answer of Defendant No. 1 and Appearance of Wharton E. Lester. 

Filed January 2,1906. 

• In the Supreme Court of the District of Columbia. 

Equity. No. 25934. 1 

Norton M. Little, Complainant, 

vs. 

Washington Steel Cut Cereal Company et al.. Defendants. 

Ans wering the original bill of complaint filed herein, or so much 
thereof as this defendant is advised it is necessary or material, 

6 that it should answer, for answer says: 

1, 2, 3, 4, 5. It admits the allegations in paragraphs 1, 2, 

3, 4 and 5 of said bill. 

6. Answering paragraph six of said bill, this defendant admits 
that it is unable to pay its debts, and that its assets if converted into 
money will be insufficient to pay its bonded indebtedness. It is 
burdened with an immense capital stock and bonded indebtedness, 
which indebtedness, or the larger part thereof, was created by persons 
managing the defendant before its present officers and directors as¬ 
sumed control thereof. At the time the present officers took 
control of the business of the said defendant, they undertook 
to raise sufficient capital to enlarge and conduct the business of said 
defendant, and several persons, including one E. H. Parsons and his 
wife Mary A. Parsons, put up a part of said capital and lent money 
to said defendants upon terms agreeable to said persons and to 
defendant. The said Parsons and his wife have recently left the 
District of Columbia, and have required payment of such money and 
the defendant has recently been required and has paid said Mary A. 
Parsons a sum of money exceeding sixteen hundred dollars ($1600), 
yet she, the said Mrs. Parsons, now demands immediate payment of 
$650. more, and threatens the defendant with legal proceedings, at¬ 
tachments, or other steps which will waste the assets of the defendant 
and cause a scramble to be made by its creditors for their money. 
It admits that it has no money on hand to pay interest on its bonds. 
It has outstanding large amounts due it on open accounts all of 
which need immediate attention. 

7 The affairs of the said defendant have been so crippled 
by the unexpected and recent payment of said sum to the said 

Mary A. Parsons, that it is unable to meet its obligations as they 
mature, and at the same time provide raw material to be manufac¬ 
tured by it, the said defendant, and satisfy its creditors, and the 
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present management of said defendant is advised that it is right and 
proper that it consent to an appointment of a receiver to take charge 
of its assets in order that the same might be safely preserved and 
paid to those lawfully entitled to same. 

7. It admits the allegations in paragraph 7 of said bill and con¬ 
sents to the relief asked in said bill. 

WASHINGTON STEEL CUT CEREAL 
COMPANY 

[seal.] By THOMAS GORDON, Its President. 
District of Columbia, ss: 

I, Thomas Gordon, being first duly sworn according to law, make 
oath and say, I am the president of the defendant corporation Wash¬ 
ington Steel Cut Cereal Company and have read the foregoing an¬ 
swer, and know the contents thereof; that the matters and things 
therein set forth of my own knowledge are true, and those stated 
upon information and belief I believe to be true. 

THOMAS GORDON. 

Subscribed and sworn to before me this 29 day of December 1905. 

LAWRENCE O. MALLERY, 

[seal.] Notary Public. 

WHARTON E. LESTER, 

Sol’r for Deft Washington Steel Cut 

Cereal Company. 


8 Order Appointing Receivers. 

Filed January 2, 1906. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 25934. 

Norton M. Little, Complainant, 

vs. 

Washington Steel Cut Cereal Company et al., Defendants. 

This cause came on to be heard upon bill and answer and upon 
application for the appointment for a receiver, and having been con¬ 
sidered by the Court, it is this 2d day of January A. D. 1906, 

Adjudged, ordered and decreed, that Wharton E. Lester and 
Douglas S. Mackall be and they are hereby appointed receivers of 
all die real estate, goods, chattels, effects and accounts and other 
property of the said defendant Washington Steel Cut Cereal Com¬ 
pany. Said receivers before entering upon the duties of their office 
shall file in this cause their bond to be approved by the Court in the 
penalty of ten thousand dollars conditioned for the faithful dis- 
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charge of the duties imposed upon them by this order, or by the fu¬ 
ture orders of this Court. They shall then take possession forthwith 
of all the real estate, goods, chattels, effects, book account, bills re¬ 
ceivable, promissory notes, other evidences of indebtedness and prop¬ 
erty belonging to the said defendant, and hold the same subject to 
the order of this Court with authority, however, to collect and receive 
payment of any such bills receivable, notes and accounts; and the 
said defendant is hereby required forthwith to surrender the 
9 same to the said receivers, and is hereby enjoined and re¬ 
strained from interfering in any wise with said receivers in 
the discharge of their duties under this decree. 

THOS. H. ANDERSON, Justice. 


Receivers’ Report No. 1. 

Filed January 4, 1906. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25934. 

Norton M. Little, Complainant, 

vs. 

Washington Steel Cut Cereal Company et al.. Defendants. 

Wharton E. Lester and Douglas S. Mackall respectfully report: 

1. They were, by decree of this Court passed herein on the 2d day 
of January, 1906, appointed receivers of the assets of the defendant 
Washington Steel Cut Cereal Company, immediately qualified as 
such, and went to the office of said defendant in the City of Wash¬ 
ington, and to its plant in the County of Washington, and took pos¬ 
session of such of its assets as they could find. 

2. The said defendant is a corporation organized under the laws 

of the State of Delaware. Its only places of business are in 
10 this District of Columbia. Its plant consists of a well con¬ 
structed mill, with apparently all the machinery necessary 
for its operation, and fourteen lots of ground consisting of Lots one 
(1) to fourteen (14) both inclusive, in that subdivision known as 
Kenilworth, in said District. The mill and machinery appear to 
be in good condition. It has sufficient ground for its purposes, and 
a railway siding running to its mill. The plant is useless for any 
purpose than that for which it was constructed, namely, manufac¬ 
turing cereal foods, grinding grain, milling, etc. It was necessary 
to have some one in charge of the plant as a watchman, and these 
receivers employed one J. W. Cook, formerly the miller in charge 
of the plant, as a watchman, who is to be on the premises at all 
hours, at wages of $7.50 per week. 

3. The said defendant has a capital stock of $200,000 of which 
about $155,480. par value appears to have been issued, and a bonded 
indebtedness of $50,000. of which about $29,200. has been issued, 
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and the balance hypothecated to secure the collateral notes of the 
said defendant aggregating $4127.58. Its current debts unsecured, 
apparently amount to about $1766. It has debts due to it of about 
$500. and has been maintaining an office at 1417 G street, North¬ 
west, in said City, for which it paid $16 per month. A new month 
had begun when these receivers were appointed, therefore they 
thought it best to keep the office till the expiration of the month, 
and retain its former bookkeeper at a salary of $10. per week, to col¬ 
lect the outstanding debts, a larger part of which are reported good 
by the former officers of the company. The cash in bank, was 
$3.46. The mill has not been operated for several weeks past, and 
it would appear from the books kept by the company that money 
recently collected by the said defendant has been used to 
11 pay current debts. The company apparently had a fairly 
good business which was increasing until lately, but it wae 
being operated with a cash capital wholly insufficient. The larger 
sales it made, the more cash was required to buy grain, which cash 
appears to have been borrowed as needed. In other words, the busi¬ 
ness has been conducted for some time past on borrowed money. 

4. The following insurance is carried on the plant: Phoenix In¬ 
surance Company $3750., Hamilton Fire Insurance Company $500., 
Home Fire Insurance Company of New York $2500., Hartford 
Steam Boiler Company on the boiler $5000., and $625. on the stable, 
horse and harness in said Home Fire Company. 

5. The assets of said defendant which have come to the knowl¬ 
edge of these receivers are as follows: 

Its plant, consisting of building, machinery and railway siding, 
stable furniture, lots of ground which cost, we are informed about 
$18,000. is appraised for taxation at $2610.00 but which we ap¬ 


praise at. $6,000.00 

Outstanding accounts due. 490.76 

Cash in Bank. 3.46 

“ held by International Trust Co. of Mary¬ 
land . 53.50 

- $6,547.72 

Office furniture at 1417 G street: 

1 safe. $25.00 

1 roll top desk. 20.00 

1 flat “ “ . 5.00 

4 chairs. 2.00 

1 bicycle. 5.00 

- 57.00 

Furniture and fixtures at plant: 

1 roll top desk. $15.00 

2 chairs .. *.... \. 2.00 

2 lanterns. .50 

Lot bags. 5.00 

1 truck. 2.00 


24.50 
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3 shovels .... 

1 scales. 

1 “ . 

1 “ .■. 

4 ladders . 

Lot barrels. 

1 grindstone . 

Lot coal. 

2 tables . 

1 rolling table. 

Lot boxes . 

1 sifter. 

1 oil stove. 

Lot small scoops.... 

At stable: 

1 horse. 

1 wagon . 

Harness, blankets, etc 


$57.00 $6,629.22 
1.50 
6.00 
4.00 
1.00 
1.50 
6.00 
.50 
1.50 
.50 
1.00 
2.00 
.50 
1.00 
.50 

- 27.50 


$60.00 

25.00 

10.00 

- 95.00 


Total. $6,751.72 

there were also a large lot of paper bags and cartons all of which 
were labeled in print as used by said defendant, and which would 
have no value except to said defendant while conducting business. 

6. The liabilities of the defendant so far as these receivers can 
learn are 


Capital Stock issued. $155,580.00 

Bonds issued. 29,200.00 

Interest due on same. 730.00 


$185,410.00 

13 Forwarded . $185,410.00 

Collateral notes (for which bonds of said de¬ 
fendant aggregating $20,800. are held as 

collateral security) . 4,127.58 

Taxes to District of Columbia. 41.89 

“ “ State of Delaware. 100.00 

Debts unsecured. 1,766.05 


Total. $191,445.52 

7. Under date of July 1, 1902, the said defendant executed its 
deed of trust to the defendant International Trust Company of Mary¬ 
land to secure the payment of its said issue of bonds, and conveyed 
to it the property it then held. Since said date it has acquired seven 
of said lots of said ground, namely lots 1, 2, 10, 11, 12, 13- and 14, 
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and your receivers are of the opinion that said land so acquired 
since said date in July is not covered by said deed of trust. 

8. It is the opinion of these receivers that all the assets of said 
Washington Steel Cut Cereal Company covered by said deed of trust 
must be used to pay the holders of said bonds. Possibly the book 
accounts and the said seven lots of ground last mentioned may be 
applied to all the creditors of said Company. 

9. Apparently the said company liad a good many customers and 
had built up quite a trade amounting to possibly $4000. per month. 
These receivers think that it would be best that the said plant be 
sold as soon as possible in order that the trade built up by the com¬ 
pany may not be entirely lost to any possible purchaser. This 
plant can probably be sold free from said trust only with the con¬ 
sent of said defendant International Trust Company, but as under 

the terms of said deed of trust the said defendant company 
14 can only take possession after 60 days after default in pay¬ 
ment of interest on said bonds, or March 1, next, and as the 
trust can be administered for the benefit of said stockholders more 
economically in this Court than by said company it would seem that 
the entire matter could be settled in this Court to greater advantage 
than in any other manner. 

10. In estimating the value of said plant these receivers take into 
consideration that practically the same plant was sold by order of this 
Court on a former occasion for the sum of $5000. 

Respectfully submitted, 

WHARTON E. LESTER, 

D. S. MACKALL, Receivers. 


District of Columbia, ss: 

We do solemnly swear that we have read the foregoing report by 
us subscribed and know the. contents thereof, that the matters and 
•things therein set forth of our own knowledge are true and those set 
forth on information and belief we believe to be true. 

WHARTON E. LESTER. 

D. S. MACKALL. 


Subscribed and sworn to before me this fourth day of January, 
A. D., 1906. 

J. CLARENCE PRICE, 

[notarial seal.] Notary Public, D. G. 


2 — 1661 a 
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15 Answer of Defendant No. 2. 

Filed January 8, 1906. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 25934. 

Norton M. Little, Complainant, 

vs. 

Washington Steel Cut Cereal Company, a Corporation, and 
International Trust Company of Maryland, a Corporation, 
Defendants. 


1-5. This defendant admits upon information and belief the al¬ 
legations of Paragraphs one to five both inclusive of the bill of com¬ 
plaint. 

6. This defendant knows nothing as to the truth or falsity of the 
allegations contained in the Sixth paragraph of said bill, except that 
it admits that the interest on its outstanding bonds was payable on 
January 1st, 1906, and such interest was not paid. 

7. Auswering the Seventh paragraph of said bill this defendant 
admits that the assets of its co-defendant Washington Steel Cut Cereal 
Company are correctly recited in the Seventh paragraph of said bill, 
the legal title to which it says is now vested in it under the terms of 
a certain indenture by way of mortgage,which is referred to in the 
Second paragraph of said bill of complaint. This defendant does not 
know what the indebtedness of its co-defendant Washington Steel 
Cut Cereal Company amounts to nor does it know anything with re¬ 
gard to the position taken by its creditors in the way of attempting 
to realize upon the alleged indebtedness due them. It is however ad¬ 
vised that the best interests of its co^defendant Washington 

16 Steel Cut Cereal Company, and its stockholders, bondholders, 
and creditors will be best subserved by an immediate fore¬ 
closure and sale under the terms of said mortgage, by virtue of a de¬ 
cree passed in this cause by this Honorable Court. 

INTERNATIONAL TRUST CO. OF MARYLAND, 
By WALTER C. CLEPHANE, Solicitor. 


WALTER C. CLEPHANE, 

Solicitor for Defendant 

International Trust Company. 


I hereby waive answer under oath 
fendant. 


or under corporate seal of de 

D. S. MACKALL, 
Solicitor for Complainant. 





NORTON M. LITTLE ET AL. 


1 



Petition of International Trust Company of Maryland for Leave to 

Foreclose and Exhibit “A.” 

Filed January 8, 1906. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 25934. 

Norton M. Little, Complainant, 

vs. 

Washington Steel Cut Cereal Company, a Corporation, and 

International Trust Company of Maryland, a Corporation, 

Defendants. 

The petition of the International Trust Company of Maryland, a 
corporation, respectfully represents: 

17 1. That it is a body corporate under the laws of the State 
of Maryland and files this petition as mortgagee under a cer¬ 
tain indenture by way of mortgage, a copy of which is hereunto an¬ 
nexed and marked Exhibit A, and made a part hereof. 

2. That your petitioner is informed and believes and therefore 
avers that on the 31st day of May, 1905, there were due and owing 
by the defendant Washington Steel Cut Cereal Company to the Dis¬ 
trict of Columbia the sum of Forty-one and eighty-nine one-hun¬ 
dredths ($41.89) Dollars by way of taxes, and there is also due to 
the State of Delaware the sum of One hundred ($100.00) Dollars by 
way of franchise taxes. On the first day of January, 1906, the inter¬ 
est coupons on the outstanding bonds of said Company, amounting 
to about Seven hundred and fifty ($750.00) Dollars became due and 
payable, and was not paid. 

3. Your petitioner is further advised that on the 6th day of Janu¬ 
ary, 1906, at a meeting of the Board of Directors of said Washington 
Steel Cut Cereal Company, a resolution was passed requesting your 
petitioner to apply to this Honorable Court for an order of foreclosure 
and sale of the assets of said Washington Steel Cut Cereal Company, 
all of which will more fully appear from the affidavit of the Secre¬ 
tary of said last named Company and the copy of the resolution 
thereunto attached, which has been filed in this cause. 

4. Your petitioner is satisfied that unless immediate action is 
taken in order to dispose of the assets of its codefendant Washington 
Steel Cut Cereal Company great loss will be entailed upon all of the 

stockholders, bondholders and creditors thereof, by reason of 

18 the fact that the trade which has been built up by said Com¬ 
pany will be utterly lost if any delay ensues in disposing of its 

assets. Your petitioner is advised that said Company has built up a 
good business, and that it has outstanding contracts which should be 
immediately filled, and which if filled will result in profit to said 
Company, but that it is not practicable for the receivers to attempt to 
carry out the contracts aforesaid, because of their inability to raise 
the necessary funds in order to permit of the same. 
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5. Under the terms of said mortgage your petitioner is authorized 
and empowered to enforce the trust thereby created and to foreclose 
forever all of the estate, benefit, and equity of redemption of said 
mortgager, upon the events and contingencies hereinbefore set forth, 
and for that purpose to apply to this Honorable Court for the passage 
of a decree of foreclosure and sale of the same, or for any other relief 
necessary for the security and protection of the holders of the bonds 
authorized to be issued by said Washington Steel Cut Cereal Com¬ 
pany. 

The premises considered your petitioner prays: 

1. That an order may be passed by this Honorable Court requiring 
the other parties interested herein to show cause on or before a date 
to be named by this Honorable Court, why the prayers of this petition 
should not be granted. 

2. That this Honorable Court will pass a decree of foreclosure and 

sale of the estate, benefit and equity of redemption of the said 
19 Washington Steel Cut Cereal Company including the real 
estate acquired by said Company since the date of said mort¬ 
gage as said real estate is enumerated in the report of the receivers 
filed herein. 

3. And for suth other and further relief as the nature of the case 
may require. 

INTERNATIONAL TRUST CO. 

OF MARYLAND, 

By WALTER C. CLEPHANE, 

Solicitor. ; 


District of Columbia, ss: 

I do solemnly swear that I have read the foregoing petition by me 
subscribed as solicitor for the International Trust Company of Mary¬ 
land ; that the matters therein stated upon the personal knowledge of 
said Company are true, and those therein stated upon information 
and belief, I believe to be true. 

WALTER C. CLEPHANE. 

Subscribed and sworn to before me this 8" day of January, 1906. 

J. R. YOUNG, Cl’k, 

By F. E. CUNNINGHAM, Ass’t Cl’k. 


20 Exhibit A. 

This indenture, made this 1st day of July, Anno Domini, Nineteen 
Hundred and Two, by and between the Washington Steel Cut Cereal 
Company, a corporation created and existing under the laws of the 
State of Delaware, party of the first part, and the International Trust 
Company of Maryland, a corporation of the State of Maryland, as 
trustee, for the uses and purposes hereinafter set forth, party of the 
second part: 

Whereas the said corporation, party of the first part, is authorized 
and empowered by its charter, among other things, to engage gen¬ 
erally in the business of grinding, preparing and converting by all 
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known and hereafter discovered methods and processes, grain, beans, 
peas, and other vegetables, and all other products of the soil, and 
any and all parts thereof, into any and all forms, compositions and 
other manufactured products suitable and proper for use as food, and 
to acquire, establish, construct, equip, operate and maintain all proper 
and suitable plants, factories, buildings, warehouses, and all other 
appliances and conveniences, for the conduct and management of 
said business and any of its branches; and 

Whereas it is provided by the charter of said corporation, party 
of the first part, that it may borrow money and issue its bonds at such 
times as may from time to time be determined by the Directors of 
said corporation, and secure the payment of such bonds by mortgage 
upon any of its property, assets and franchises, on such terms 

21 and conditions as shall be prescribed by its Directors; and 

Whereas at a lawful meeting of the Stockholders of said 
corporation, party of the first part, called and held pursuant to law 
on the 19th day of July, A. D. 1902, the following resolutions were 
unanimously voted and adopted: 

“Be it resolved, that in order to obtain the means with which to 
complete the purchase of the factory and plant at Kenilworth, Dis¬ 
trict of Columbia, and the money necessary to increase, improve and 
develop the said factory and plant and the equipment thereof, and to 
provide a working capital in sufficient amount to carry on the busi¬ 
ness of this Company to greater advantage, it is necessary and 
advisable that this Company issue its certain mortgage bonds, herein¬ 
after more particularly described, and that the payment of the same, 
and the interest coupons thereon, when executed, issued, and out-; 
standing as hereinafter set forth, shall be equally secured, without 
preference, by a mortgage or deed of trust of and upon all the fran¬ 
chises, property, real estate, factory, plant, machinery and equipment, 
now owned, or which may be hereafter acquired or installed, by this 
Company, and the rents, incomes, and profits thereof, to be executed 
to the International Trust Company of Maryland, as trustee, said 
bonds to bear date on the 1st day of July, A. D. 1902, 

“And be it further resolved, that the Board of Directors of this 
Company be, and they are hereby, authorized, empowered and di¬ 
rected to execute and issue, and cause to be executed and issued, and 
the President, Secretary, Treasurer, and other officers of this 

22 Company be, and they are hereby authorized and directed to 
sign, seal, execute and deliver in accordance with the direction 

of the Board of Directors of this Company, according to law, and by 
and in the name of this Company, Mortgage Bonds of this Company, 
to be known as ‘First Mortgage Bonds,’ of the denominations of $500 
and $100,' respectively, to the aggregate amount of Fifty Thousand 
Dollars ($50,000) principal, and bearing interest at the rate of 5 
per cent, per annum from the date thereof, * until paid, payable 
semi-annually, and represented by interest coupons for each semi¬ 
annual interest payment, attached to each of said bonds, said bonds 
to be payable fifteen years from the date thereof, in gold coin of the 
United States of America, of the present standard of weight and 
fineness, but redeemable at the pleasure of this Company at any time 
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after the expiration of five years from the date thereof, at the price 
of one hundred and five cents on the dollar, with interest accrued to 
the date of redemption, which said bonds shall, as to both principal 
and interest, be a first lien until paid upon all the franchises, prop¬ 
erty, real estate, factory, plant, machinery and equipment, now 
owned, or which may be hereafter acquired or installed, by this 
Company, and the rents, incomes and profits thereof. 

“And be it further resolved, that the form of said bonds, and of 
the interest coupons thereto attached, and the mortgage or deed of 
trust to secure the same, and all the terms, provisions, covenants, con¬ 
ditions and agreements thereof, shall be prescribed by, satisfactory to, 
approved by, and subject to the direction and authority of the Board 
of Directors of this Company in all respects; and that in all things 
pertaining to the form, execution, issue and delivery of said 

23 bonds, and of the mortgage or deed of trust securing the same, 
and the form of the interest coupons attached to the same, the 

acts, resolutions and direction of the Board of Directors of this Com¬ 
pany shall be taken and held to be the acts, resolutions and direction 
of this Company, and of the same effect, virtue and force in law or 
otherwise. 

“And be it further resolved, that the negotiations of said bonds, 
and all of them, and the price at which the same shall be nego¬ 
tiated, sold, disposed of, or delivered in payment of the indebtedness 
of this Company, shall be subject to the direction of the Board of 
Directors of this Company; and that said bonds, and each and all 
of them, shall be, and be held to be, lawfully issued and outstanding 
in whosoever hands the same may come, when and as the same shall 
be ordered or authorized to be issued, negotiated and delivered by 
the Board of Directors of this Company.” 

And whereas, the Board of Directors of said corporation, party of 
the first part, in lawful meeting assembled in the City of Washing¬ 
ton, District of Columbia, on the 19th day of July, 1902, did unani¬ 
mously adopt the following resolution: 

“Be it resolved by the Board of Directors of this Company, by 
virtue of and in pursuance of the powers, duties and authority con¬ 
ferred upon this Board by the Charter of this Company, and by 
certain resolutions of the Stockholders of this Company adopted on 
the 19th day of July, A. D. 1902, touching the issue of certain bonds 
by and on behalf of this Company, as follows: 

1. Be it resolved, that the “First Mortgage Bonds,” so as aforesaid 

authorized and directed by the Stockholders of this Company 

24 to be issued by and in the name of this Company, be divided 
into and consist of 250 bonds of the denomination of $100 

each; numbered from 1 to 250, both inclusive, and 50 bonds of the 
denomination of $500 each, numbered from 251 to 300, both in¬ 
clusive. ' 

2. And be it further resolved, that said bonds, and each and all of 
them, and the interest coupons attached thereto, shall be payable at 
the office of the International Trust Company of Maryland, in the 
City of Baltimore, Maryland. 

3. And be it further resolved, that the interest coupons attached 
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to said bonds shall be made and drawn so as to become due and pay¬ 
able on the first days of July and January in each year. 

4. And be it further resolved, that the form of said bonds so as 
aforesaid authorized and directed to be issued by and on behalf of 
this Company, shall be, substantially, as follows: 

United States of America. 

No. —. 

Washington Steel Cut Cereal Company First Mortgage Five Per 

K Cent. Gold Bond. 

Know all men by these presents; that the Washington Steel Cut 
Cereal Company, a corporation duly chartered by the laws of the 
State of Delaware, for value received, acknowledges itself indebted to 
the International Trust Company of Maryland, at Baltimore City, 
as trustee and its successors in the trust, or bearer, in the sum 

25 of — dollars to be paid to said trustee, its successors or bearer, 
at the office of the said trustee, or its successors, on the thir¬ 
tieth day of June, in the year nineteen hundred and seventeen, in 
gold coin of the United States of America of the present standard of 
weight and fineness, with interest according to the terms of the semi¬ 
annual coupons hereto attached, upon presentation of the same at 
maturity. This bond is one of a series of like tenor and date, but 
of different denominations, numbered consecutively from One (1) to 
three hundred (300), both inclusive, those numbered from one (1) 
to two hundred and fifty (250), both inclusive, being for One hun¬ 
dred dollars ($100) each, and those numbered from Two hundred 
and fifty-one (251) to Three hundred (300,) both inclusive, being 
for the sum of Five hundred dollars ($500) each, Provided that 
the right to redeem any or all of said bonds at any time after five 
years from date thereof, at par and accrued interest, together with a 
premium of Five Dollars ($5) for each One hundred dollars of par 
value so redeemed is hereby reserved to said company at its option, 
and Provided further, that it is understood and agreed that said Com¬ 
pany shall reserve Ten per cent. (10%) of its annual net earnings 
and deposit the same with said trustee as a sinking fund for the pur¬ 
pose 6f paying said bonds at maturity; all of said bonds aggregating 
the sum of Fifty thousand dollars ($50,000), and being secured and 
subject to all the provisions of the first mortgage deed of trust bear¬ 
ing even date herewith, conveying and assigning to the International 
Trust Company of Maryland, as trustee, all the real and personal 

property, machinery, plant, factory, good will and property 

26 of every kind present and after acquired property, and all 
income derived therefrom, now owned or hereafter acquired 

by the said Washington Steel Cut Cereal Company, as specified in 
said deed. 

This bond shall pass by delivery, or may be registered and trans¬ 
ferred on the books of the said Company. This bond shall not be¬ 
come obligatory on the said Company until the certificate endorsed 
hereon is signed by the Trustee. 
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In witness whereof, the Washington Steel Cut Cereal Company 
has hereto affixed its corporate seal duly attested by its Secretary and 
caused the same to be signed by its President, on the First day of 
July, A. D. 1902, and also caused the coupons hereto annexed to be 
attested bv the name of its Treasurer, lithographed thereon. 

WASHINGTON STEEL CUT 
CEREAL COMPANY, 

By-j President. 

Test: 

-, Secretary. 

Coupon. 

Washington Steel Cut Cereal Company will pay to the bearer, at 
the office of the International Trust Company of Maryland, at Balti¬ 
more City, on demand and surrender of this coupon, — dollars, in 

gold coin of the United States, on the 1st day of-, 19—, being 

six months’ interest due that date on its first mortgage five per cent, 
gold bond No.—. 

-, Treasurer. 

27 Trustee’s Certificate. 

It is hereby certified that the within bond is one of the series of 
bonds described in the within mentioned mortgage or deed of trust. 

INTERNATIONAL TRUST COMPANY OF 
MARYLAND, Trustee , 

By- -, President. 

6. And be it further resolved, that the President and Secretary of 
this Company be, and they are hereby, authorized, empowered and 
directed for, on behalf of, and in the name of this Company, to sign 
as such President and Secretary, respectively, “First Mortgage 
Bonds’’ of the tenor and effect in the substantial form, and of the 
aggregate amount, hereinbefore set forth, and as set forth in the reso¬ 
lutions of the stockholders of this Company, pertaining to the issue of 
said bonds, adopted on the 19th day of July, 1902, and to affix the 
corporate seal of this Company to each of said bonds, and, when so 
executed, to deliver the same to said Trustee for certification as there¬ 
in set forth; and that said Trustee may and shall, after executing, by 
its proper officer, the Trustees’ Certificate, on each and all of said 
bonds endorsed, redeliver the same to the officers of this Company, 
to be disposed of and issued under the direction of the Board of Di¬ 
rectors of this Company.” 

And whereas, at said meeting of the Board of Directors the form 
of these presents being then and there submitted and entered 

28 upon the minutes of said meeting, the following resolution 
was unanimously adopted: 

“Be it resolved, that the form of the mortgage or deed of trust, 
purporting to secure the First Mortgage Bonds heretofore authorized 
and directed to be issued by this Company, and here and now sub- 
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mitted to the Board of Directors of this Company, be, and the same 
is hereby, approved and adopted, together with all and singular its 
terms, provisions, covenants, conditions and agreements, as the act, 
direction and resolution of this Board, as fully as if the same were 
herein set forth and adopted severally and at length; and that such 
mortgage or deed of trust be made and executed by this Company, 
under its corporate name, subscribed by its President, and sealed with 
its corporate seal, thereunto affixed and attested by its Secretary; and 
when so executed, said mortgage or deed of trust shall be duly ac¬ 
knowledged by the attorney named therein, so as to enable it to be 
recorded under the Laws of the District of Columbia; and that 
when duly acknowledged, it shall be recorded; and that the Presi¬ 
dent, Secretary' and other proper officers of this Company be, and 
they are hereby, authorized, empowered and directed to do, or cause 
to be done, all acts and things necessary and proper to carry into 
effect the objects and purposes, expressed in the resolutions of this 
Board and of the stockholders of this Company, touching the execu¬ 
tion of said bonds, and to perfect the same and the mortgage or deed 
of trust, securing the same.” 

Now therefore this indenture witnesseth: that the Washington 
Steel Cut Cereal Company, party of the first part, hereinafter some¬ 
times called the “Mortgagor,” for and in consideration of the 
premises, and of the sum of Five Dollars ($5), by the party of the 
second part, hereinafter sometimes called the “Trustee,” unto 

29 the party of the first part paid, at or before the execution and 
delivery of these presents, the receipt whereof is hereby ac¬ 
knowledged, and in order to secure the payment of principal and 
interest of each and all of the aforesaid bonds, according to their 
true and lawful tenor and effect, and to secure the strict performance 
of all the covenants and conditions of these presents, the said Wash¬ 
ington Steel Cut Cereal Company, party of the first part, has granted, 
bargained, sold, transferred, enfeoffed and conveyed, and does by 
these presents grant, bargain, sell, transfer, enfeoff and convey unto 
the International Trust Company of Maryland, party of the second 
part, its successor and assigns forever, upon the trust, uses, terms, 
conditions and covenants herein set forth, all and singular, the fol¬ 
lowing described real estate, personal property, rights, and fran¬ 
chises. that is to say: 

All those certain lots, pieces or parcels of land and premises situate, 
lying and being in the County of Washington, in the District of 
Columbia, and distinguished as and being lots numbered 3, 4, 5, 6, 
7, 8 and 9, in Block 9, in Allen W. Mallery and Lawrence 0. Mal- 
lery, Trustees’, Subdivision of a part of Lot 3 “-Fife Enlarged,” now 
known as “Kenilworth,” as per plat recorded in the Office of the 
Surveyor of the District of Columbia, in County Book 10, page 17, 
together with all and singular the rights, ways, privileges, easements 
and appurtenances thereunto belonging or in anywise appertaining. 

And also all and singular the improvements upon said real estate 
of whatever kind, sort or description, and all and singular the fac¬ 
tory, plant, machinery, and improvements thereon, equip- 

30 rnent, machines, tools, furniture, fixtures and appliances, and 
all other property whatsoever, whether realty or personalty, 
3 — 1661 a 
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of said Mortgagor, now owned or whioh may at any time in the future 
be acquired or installed by said Mortgagor, and all rents, issues and 
profits thereof. 

And also all the corporate rights of said Mortgagor, and all other 
rights and franchises now owned or held, or which may at any time 
hereafter be acquired or gained by said Mortgagor. 

And all the estate, right, title and interest of. said Mortgagor in 
and to the aforementioned real and personal property, rights and 
franchises, and all or any part thereof. 

To have and to hold the aforesaid real and personal property, and 
the rights, franchises, estates and appurtenances, hereby assigned 
and conveyed, or intended to be assigned and conveyed, unto and 
to the said Trustee, its successor or assigns forever. 

But in trust and confidence, nevertheless, for the equal and pro¬ 
portionate benefit and security of the holders of all the bonds here: 
inbefore mentioned, and intended to be secured hereby, equally and 
without preference or priority, without regard to the time of the issue 
01 negotiation thereof, or by reason of any other thing whatsoever; 
and for the uses and purposes, and upon the trusts, in this inden¬ 
ture set forth and declared, and subject to all the conditions, terms, 
covenants and agreements of these presents, and with the authority 
and powers herein granted and given. 

Provided, however, that if the said Mortgagor shall well and truly 
pay the principal and interest of each and all of said bonds, accord¬ 
ing to the true and lawful tenor and effect thereof, and shall 
31 well and truly keep and perform all of the covenants, condi¬ 
tions, terms and agreements of these presents, then these 
presents shall be void, and the estates hereby granted shall cease and 
determine; but otherwise the same shall be, remain and continue to 
be, of full force, effect and virtue in law and otherwise. 

And it is hereby mutually covenanted, agreed and declared by 
and between the parties hereto, to and with each other, respectively, 
for themselves, their successors and assigns, and for the holders, from 
time to time, of the aforesaid bonds, that the said bonds, and each 
and all of them, are to be executed, issued, negotiated and held, and 
that the hereby mortgaged property, rights and franchises are to 
be conveyed to and held by said Trustee as security for said bonds, 
subject to the following uses, trusts, terms, conditions, covenants, 
agreements, powers and duties, and it is hereby covenanted and 
agreed by and between the parties hereto, as follows, that is to say: 

First: Until default shall be made in the due and effectual per¬ 
formance of some covenant or condition hereof, obligatory upon or 
undertaken by said Mortgagor, it, said Mortgagor, its successor and 
assigns, shall be suffered and permitted to retain possession of all 
the property and franchises hereby conveyed, and to manage, operate 
and use the same, and each and every part thereof, with all the rights 
and franchises appertaining thereto, and to collect, receive, take, use 
and enjoy the tolls, earnings, income, rents, issues and profits 
thereof, except as to 10% of the net earnings hereinafter reserved 
as a sinking fund. 

Second. Said Mortgagor shall and will well and truly pay, 
or cause to be paid, unto the holder or holders of the bonds 
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and coupons so as aforesaid authorized to be issued by it, and in¬ 
tended, to be Secured hereby, the principal and interest thereof in 
gold coin of the United States of America, of the present standard 
of weight and fineness, when and as such principal and interest shall 
become due and payable, according to the tenor and effect of said 
bonds, and of the coupons attached thereto, and of these presents, 
without any deduction for any taxes, public dues or charges, levied 
or ass6sed against any part or the whole of the property, rights and 
franchises hereby conveyed, or against any part or the whole of the 
principal or interest of any of said bonds, which by the terms of any 
such levy or assessment said Mortgagor may be required to pay. 

Third. Said Mortgagor shall and will pay any and all taxes, pub¬ 
lic dues or charges levied and assessed against the property, rights 
and franchises hereby conveyed, by any municipal, State or Federal 
government whatsoever, when and as the same shall be legally due 
and payable, and also to pay any and all such taxes, public dues or 
charges that may be levied or assessed against any of the bonds, in-, 
tended to be secured hereby, or the interest thereon, which by the 
terms of any such levy or assessment said Mortgagor may be re¬ 
quired to pay; and said Mortgagor shall and will pay, discharge or 
supersede any and all judgments, or other claims or liens, that may 
at any time be or become incumbrances on or against any of the 
real and personal property, rights and franchises, hereby conveyed, 
or that may vest in the owners or holders thereof the right to seize 
and take possession of, or to levy an execution upon, said 
33 property, rights and franchises; and the failure on the part 
of said Mortgagor so to do shall be and constitute a default 
hereunder. 

Fourth. Said Mortgagor shall and will at all times keep the prop¬ 
erty hereby conveyed, insured, according to its nature, to the full 
value thereof; and said policies of insurance shall be so endorsed, 
that loss, if any, occurring thereunder, shall be payable to said 
Trustee for the equal and pro rata benefit of all the bonds, intended 
to be secured hereby, according to the true and lawful priority of the 
same in their respective series; and whether such policies be so en¬ 
dorsed or not, the amount of any loss occurring and paid thereunder, 
shall be payable to said Trustee, as aforesaid; but if at the time of 
the happening and payment of any such loss under any policy of 
insurance, said Mortgagor shall be without default, to the knowledge 
of said Trustee, in the performance of any of the covenants herein 
on its part contained, then said Trustee is hereby authorized to make 
payment of the amount of such loss, so as aforesaid payable to it, 
said Trustee, to said Mortgagor. And said Mortgagor shall and 
will use and expend such sum of money so paid to it, upon the 
rehabilitation and repair of the property, on account of damage to 
which payment has been made under any such policy of insurance. 
But if said Mortgagor shall at any time, and from time to time, set 
aside out of its earnings an insurance fund, for the purpose of itself 
assuming the risks against which it would otherwise procure insur¬ 
ance from other parties, it, said Mortgagor, shall have the right to 
substitute such insurance fund, so far as the same will go, in the 
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place and stead of the policies of insurance hereinbefore pro- 

34 vided for, upon depositing said insurance fund, or trans¬ 
ferring the securities in which the same may be invested, to 

said Trustee, to be held by it for the purpose of securing the pay¬ 
ment of all of the bonds, hereby intended to be secured, and of re¬ 
pairing and making good any loss or damage to the property, of said 
Mortgagor hereby conveyed, in case such property shall have been 
damaged by causes, which would otherwise have been covered and 
insured against by such policies of insurance. 

Fifth. Said Mortgagor shall and will at all times maintain and 
keep in first-class condition and efficient state, and ready for opera¬ 
tion, all the property, improvements, plant, machinery, tools, ap¬ 
pliances and equipment, hereby conveyed or intended to be con¬ 
veyed. 

Sixth. If at any time or times during the existence of these 
presents, it shall be deemed advisable by the Board of Directors of 
said Mortgagor to sell or dispose of any part of the plant, tools, 
appliances, machinery and equipment hereby conveyed, for the 
purpose of replacing the same with other or better tools, appliances, 
machinery and equipment, then, provided such tools, appliances, 
machinery and equipment are detached or are capable of being de¬ 
tached from the real estate or. the improvements thereon, without 
permanent damage to the same, said Trustee shall be, and is hereby, 
authorized and empowered, on the written request of said Mortgagor, 
to enter into and execute a release or releases of the same from the 
operation and lien of these presents, provided the proceeds of the 
sale of the same shall be held, as a special fund by said Mortgagor, 
and shall be forthwith reinvested in the purchase of or pay- 

35 ment for such substituted tools, appliances, machinery and 
equipment, as hereinbefore set forth, and, if not so used and 

applied, shall be held by said Mortgagor for the equal and propor¬ 
tionate benefit of the holders of the bonds so as aforesaid authorized 
to be issued as herein set forth and as security for the payment of 
the same, but without any obligation on the part of any purchaser 
or purchasers to see to the application of the purchase money thereof. 

Seventh. In case said Mortgagor shall erect, construct or install 
any new improvement upon or to the real and personal estates and 
property hereby conveyed, or any addition or betterments to the ma¬ 
chinery, plant, tools, appliances and equipment, now owned by said 
Mortgagor, and intended to be conveyed hereby, whether such 
changes, additions or improvements shall be by way of substitution 
for any of the now existing machinery, plant, tools, appliances and 
equipment of said Mortgagor, or by way of additions thereto, the 
same shall be and become forthwith subject to the lien and en¬ 
cumbrance of these presents and of the bonds, and the interest there¬ 
upon, intended to be secured hereby, just as though the same were, 
at the time of the execution of these presents, owned by said Mort¬ 
gagor, and erected or installed upon, and a part of, the real estate, 
machinery, plant, tools, appliances and equipment hereby conveyed, 
or intended to be conveyed; and if and when required or requested 
so to do by said Trustee, said Mortgagor shall and will execute such 
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further assurances or conveyances of such additions, betterments or 
substitutions to and for said machinery, plant, tools, appliances and 
equipment of it, said Mortgagor, as may be necessary to 

36 subject the same to the lien of these presents and of said 
bonds and the interest thereupon, intended to ,be secured 

hereby. Said Mortgagor also hereby covenants for itself, its suc- 
sessors and assigns, that it will make, execute and deliver all such 
further deeds, instruments, conveyances and assurances of the prop¬ 
erty hereby conveyed or intended to be conveyed, and of each and 
every part hereof, as may be necessary or as said Trustee may re¬ 
quire; and particularly that it, said Mortgagor, its successors and as¬ 
signs, will make and execute all necessary deeds, conveyances and 
other instruments, and do or cause to be done all acts and things, 
that may be necessary and proper to secure to, and vest in, said 
Trustee all the property, rights and franchises, of whatsoever kind, 
hereby conveyed or intended to be conveyed, whether the same be 
now owned and held by said Mortgagor, or shall be acquired, gained, 
constructed, installed or owned by it, said Mortgagor, its successors 
and assigns, at any time in the future, to the end that title to the 
same may enure to, and be vested in, said Trustee, for the benefit 
and security of the bonds and the coupons thereon, intended to be 
secured thereby, as fully and effectually, to all intents and purposes, 
as if the same were now existing in possession of said Mortgagor, and 
hereby expressly conveyed. 

Eighth. All of said Bonds intended to be secured by these pres¬ 
ents, shall be executed by said Mortgagor and delivered by it to said 
Trustee for certification, as provided by the terms of said bonds; 
and thereupon said Trustee shall certify the same and deliver said 
bonds, when so certified, and each and all of them, back to the proper 
officers of said Mortgagor to be issued and negotiated by it, as 

37 hereinbefore set forth. No such bond or bonds shall be en¬ 
titled to any benefit, lien or security hereunder, unless the 

same shall have endorsed thereon the certificate of said Trustee, as 
herein and therein provided; but every such certificate of said 
Trustee, so endorsed upon any such bond, executed by and on behalf 
of said Mortgagor, shall be conclusive evidence that the bond so 
certified has been issued hereunder, and is entitled to the benefit of 
the lien and trust hereby created. All such bonds shall, together 
with the lien and security of these presents, take effect from the date 
of these presents, without regard to the date of the actual issue, sale 
or disposition of any of said bonds, and as though upon the day of 
such date all such bonds had been actually issued and delivered 
to, and were in the hands of, innocent holders for value. 

Ninth. In case at any time or times the Trustee herein named, or 
any trustee hereafter appointed in accordance with the terms of 
these presents, shall resign or become incapable of acting as such, or 
of performing the duties and executing the powers herein on its 
part to be performed and executed, a successor or successors may be 
appointed by the Circuit Court of Baltimore City, or by any other 
court having jurisdiction in the premises, upon the application of 
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either party hereto, or of twenty-five per cent, of all the outstanding 
bonds so as aforesaid authorized to be issued. Such new trustee or 
trustees, when appointed, shall have and be vested with all the pow¬ 
ers, duties and authorities, and shall be entitled to all the exemption 
from liability of whatsoever kind, herein conferred upon, and set 
forth with respect to, the Trustee herein named. 

38 Tenth. Said Trustee hereby accepts the trusts, and assumes 
the duties, hereby created, upon,' and only upon, the follow¬ 
ing conditions: 

I. The recitals of fact, contained herein and in the bonds, so as 
aforesaid authorized to be issued, shall be taken as statements made 
only by the Mortgagor, and shall not be construed as made by said 
Trustee; and said Trustee shall have no responsibility as to the truth 
or falsity thereof, nor as to the validity of this mortgage or of any of 
said bonds, nor as to the execution or acknowledgment hereof, nor as 
to the seniority or adequacy of the security herein provided. 

II. It shall be no part of the duty of said Trustee to record or file 
these presents as a mortgage of real or personal property; nor shall 
it be any part of the duty of said Trustee to effect, or cause to be 
effected, insurance against fire or other damage to any portion of the 
property hereby mortgaged, or to renew any policies of fire or other 
insurance, or to keep itself informed or advised concerning the pay¬ 
ment of rents, taxes, or assessments of or upon the mortgaged prem¬ 
ises and property, or to require the payment of such rents, taxes or 
assessments. Said Trustee may, however, in its discretion and at the 
expense of said Mortgagor, do any or all of the matters and things 
in this paragraph set forth, or procure the same to be done; and in 
case said Trustee shall make any outlay or incur any expense in 
order to do or cause to be done any one or more of said acts, matters 
or things, then it shall be entitled to, and shall have, a lien, until 
repaid, upon the property, rights and franchises hereby conveyed, 

for the amount of such outlay or expense, prior to the lien 

39 and incumbrance of anv of the bonds intended to be se- 

9j 

cured hereby. But said Mortgagor hereby covenants to 
repay and reimburse to said Trustee the full amount of any such out¬ 
lay or expense. 

III. Said Trustee may select and employ in and about the trusts 
and duties herein set forth, suitable agents and attorneys whose 
reasonable compensation shall be paid by the Mortgagor, or, in de¬ 
fault of such payment, shall be charged upon the hereby mortgaged 
property and its proceeds, paramount to the lien of said bonds; and 
said Trustee shall not be liable for any neglect, omission or wrong¬ 
doing of any such agents or attorneys, provided reasonable care shall 
have been exercised by said Trustee in their selection; nor shall it be 
otherwise answerable, save for its own wilful negligence and default 
in the premises. 

IV. In case said Trustee shall incur any expense or liability here¬ 
under, or in the performance of any duty or power hereby conferred 
upon it, said Trustee shall be entitled to claim compensation and re¬ 
imbursement for the same from said Mortgagor; and it shall have a 
lien, prior and paramount to the lien of the bonds, so as aforesaid 


NORTON M. LiTTtE ET At. 


28 


authorized to be issued, upon the hereby mortgaged property, rights 
and franchises, for the amount of such outlay, expense or liability, 
and also for its compensation, reasonable expenses and counsel fees, 
incurred in the performance of the trust, powers and duties herein 
set forth, or any of them, all of which, however, said Mortgagor 
agrees to pay; and the holder of each bond issued hereunder, assents 
to such priority of lien. 

40 V. Said Trustee shall be under no obligation or duty to 
perform any act hereunder, or to prosecute or defend any 

suit in respect hereof, unless first indemnified to its satisfaction 
against any loss, damage or expense which may be incurred by it 
thereby: nor shall said Trustee be bound to recognize any person as 
a bondholder, unless his bonds are submitted to said Trustee for in¬ 
spection, if required, and his title to the same satisfactorily estab¬ 
lished, if disputed. 

VI. No right of action for the enforcement of these presents, or 
for the enforcement of any one or more of said bonds intended to be 
secured hereby, or the interest coupons thereon, shall be vested in 
the holder or holders of such bonds; and the exclusive right of action 
hereunder, and for the enforcement of said bonds and coupons, shall 
be vested in said Trustee, except as herein otherwise expressly pro¬ 
vided; nor shall said Trustee be obliged so to act or to take any steps 
for the enforcement of any covenant or agreement contained herein, 
until after demand shall have been made upon said Trustee by the 
holders of all said bonds, or of the respective proportions thereof, as 
hereinafter provided, accompanied by a tender of indemnity satis¬ 
factory to said Trustee. But in case said Trustee shall after such 
demand, made as aforesaid and accompanied by such tender of in¬ 
demnity, refuse to take action in accordance with such demand, then, 
and in that event, the holders of all said bonds or the respective pro¬ 
portions thereof, as hereinafter provided, may proceed to have and 
take such action on their own behalf and in their own name. All such 
proceedings, however, had hereunder, whether instituted or 

41 taken by said Trustee or otherwise, shall be taken, instituted 
and maintained for the equal benefit and security of the 

holders of all the outstanding bonds, intended to be secured hereby. 

Eleventh. 1. Said Mortgagor shall have the right, at any time, 
and from time to time, after five years from the date of these pres¬ 
ents, to redeem any or all of said First Mortgage Bonds upon paying 
to tne holder or holders, or to the registered owner or owners thereof, 
the full amount of the principal of such bond or bonds, together 
with a premium of five per cent, of the principal thereof, in addition 
thereto, and interest thereon accrued to the date of such redemption, 
provided that, in case said Mortgagor shall desire at any time or times 
to redeem a part only of the outstanding bonds, the selection of the 
bonds so to be redeemed shall be made fairly by lot, and by the serial 
numbers thereof, and not by the names of the owners or holders 
thereof, if known to said Mortgagor, and provided that thirty days’ 
notice shall be given of the intention of said Mortgagor so to redeem 
any-such bonds, by advertisement inserted in two daily newspapers 
published in the City of Baltimore, Maryland, and in the City of 
Washington, D. C., at least once a week for four successive weeks 
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prior to the date set for such redemption, which said notice or ad¬ 
vertisement shall specify, among other things, the numbers of the 
bonds so called for redemption, and the time and place at which the 
tender of the redemption price of the same will be made, and by 
mailing to each of the owners of any such bonds so called for re¬ 
redemption, which may have been registered, in accordance 

42 with the terms thereof, on the books of said Mortgagor, a no¬ 
tice containing the aforesaid facts, which notice shall be ad¬ 
dressed to such registered owners, at their last known postoffice ad¬ 
dress, and shall be deposited in the postoffice at least thirty days 
prior to the date set for the redemption of such bond or bonds. 

II. On and after the day designated as the time or date for such 
redemption or redemptions of any of said bonds, which day of re¬ 
demption shall be the day on which the next instalment of interest 
on the bonds so called for redemption shall fall due, and upon pre¬ 
sentation and surrender of the bonds so called for redemption, to¬ 
gether with all unpaid coupons thereon attached thereto, at the place 
designated for the place of such redemption, said Mortgagor shall 
redeem the same by paying to the holders or registered ownere thereof 
the redemption price thereof, respectively, as hereinbefore set forth, 
and all interest due thereon, at the time designated for such redemp¬ 
tion ; and from and after the day so fixed for the redemption of such 
bonds, interest upon each and all of the bonds, so advertised and 
called for redemption, shall cease, unless said Mortgagor shall fail 
to redeem the same upon the presentation, as aforesaid, of said bonds. 

Twelfth. This mortgage and the bonds and coupons intended to 
• be secured hereby, are solely corporate obligations, and under no 
circumstances shall any personal liability whatever attach to, or be 
incurred by, any officer, director or stockholder of said Mortgagor, 
undr or by reason of any one or more of the obligations, covenants 
or agreements of these presents, or of any of the bonds or coupons, 
intended to'be secured hereby; and no holder of any such 

43 bond shall have recourse for the payment of such bond or the 
interest thereon to the individual liability of any director, 

officer or stockholder of this Company; and it is a condition of, and 
consideration for, the execution and delivery of this mortgage, and ' 
of the bonds herein mentioned, that any and all such personal 
liability, if any there be, of any director, officer, incorporator or 
stockholder of said Mortgagor is expressly waived by the holders of 
said bonds. 

Thirteenth. The said Mortgagor hereby covenants and agrees, that 
it shall and will pay over to the said Trustee annually on or be¬ 
fore the 30th day of July, of each year, Ten Per Cent. (10%) of the 
net income or earnings of said Mortgagor, for the preceding year, 
ending June 30, which amounts are to be held by the said Trustee 
in such form as may be approved by said Trustee and the Directors 
of said Company, as additional security for the payment of the bonds 
and interest thereon hereby secured, at maturity. For the purpose 
of ascertaining the net income or earnings of said Mortgagor, the 
Board of Directors shall cause to be made and verified prior to said 
'30th day of July, in each year, a statement and account of the affairs 
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and business of said Mortgagor, showing truly and exactly the income 
and earnings of said Mortgagor during the twelve months next pre¬ 
ceding the first day of July of each year, and showing, also, the true 
net earnings or income of said Mortgagor during said period after 
deducting from its gross earnings or income all operating and run¬ 
ning expenses during said period, including the cost of maintaining 
and keeping in repair the plant, equipment and property of 

44 said Mortgagor intended to be conveyed hereby, and after 
deducting from said gross earnings the interest for said period 

upon the First Mortgage Bonds of the said Mortgagor then out¬ 
standing, and all insurance, taxes, and other public dues and charges 
required to be paid by said Mortgagor. In case said Mortgagor shall 
neglect or refuse, through its Board of Directors, to pay over to said 
Trustee Ten Per Cent. (10%) of the net income or earnings of said 
Mortgagor annually, ascertaining as aforesaid, for the purpose afore¬ 
said, and within the time aforesaid, then said Trustee may and shall 
on the written request of the holders of one-fourth in amount of said 
bonds, and upon being indemnified as hereinbefore provided, take 
such steps as may be by law allowed, and as said Trustee may deem 
expedient to compel the statement of said account as aforesaid, and 
of the payment of the 10% of the net earnings or income of said 
Mortgagor to it as aforesaid. 

Fourteenth. Said Trustee shall have the right, at any time, to re¬ 
quire and obtain from said Mortgagor any information in regard to 
the property, affairs, condition and conduct of said Mortgagor, which 
it, said Trustee, shall desire, and said Mortgagor hereby covenants to 
furnish the same truthfully, accurately and promptly to said Trustee; 
and a certificate of such information under the corporate seal of said 
Mortgagor, signed by its President, and verified by the affidavit of 
one or more of its Directors, shall be sufficient evidence of the facts 
therein stated to protect said Trustee; but the giving of such certifi¬ 
cate by said Mortgagor shall not preclude or prevent said Trustee 
from making any other investigation, that it may deem ex- 

45 pedient and proper in the premises. 

Fifteenth. In case said Mortgagor, its successors and assigns 
shall fail to pay any semi-annual instalment of interest on said First 
Mortgage Bonds, according to the tenor and effect thereof, when the 
same shall become due and payable, and such default shall continue 
for a period of sixty days, said Trustee may and shall, upon the 
written request of the holders of one-fourth, or twenty-five per cent., 
in amount of said bonds then outstanding, and upon being indemni¬ 
fied, as hereinbefore set forth, enter upon and take possession of all 
and singular the property, rights and franchises, hereby conveyed or 
intended to be conveyed, without declaring the principal of said 
bonds to be due, as hereinafter provided, or may apply to any court 
of competent jurisdiction for the appointment of a receiver to take 
possession of and manage said property, rights and franchises, for 
the purpose of securing to the holders of said bonds the payment of 
said semi-annual instalments of interest then overdue and unpaid. 

Sixteenth. In case of such default, or in case default be made in 
the performance of any other provision, covenant, condition or agree- 

4—1661a 
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ment of these presents, obligatory upon said Mortgagor, and such 
default shall continue for a period of sixty days, then said Trustee 
may, in its discretion, and shall, on the written request of the holders 
of one-fourth, or twenty-five per cent., in amount of the bonds of said 
series of bonds, then outstanding, with or without a proceeding for 
the foreclosure of these presents, enter upon, and take actual 

46 possession of, all and singular the property, rights and fran¬ 
chises, hereby conveyed or intended to be conveyed; and said 

Mortgagor hereby covenants, that it will, on demand, surrender and 
deliver to said Trustee, or its duly appointed agent, actual and com¬ 
plete possession of all said property, rights and franchises, and all 
its books, records, papers, accounts and moneys, and all the manage¬ 
ment and control thereof. Said Trustee may personally, or by its 
agents or attorneys, manage and operate the same, and receive the 
income and profits thereof, until such time as each and all of said 
bonds and all coupons thereon, then matured, or which shall mature 
and become payable during the possession of said property, rights 
and franchises by said Trustee, are fully paid and satisfied, according 
to their true and lawful priority, as herein elsewhere set forth; and 
said Trustee shall apply any money received from the operation of 
said property, rights and franchises, first, to the expenses of the trust 
hereby created, and the management, operation and maintenance 
of said property, and for such repairs thereon; as may be needed to 
keep the same in good working order; second, to the payment of the 
matured and maturing interest coupons upon said bonds, and there¬ 
after to the payment of the principal of all said bonds. 

Seventeenth. Said Trustee, upon becoming entitled to take pos¬ 
session of said property, as hereinbefore set forth, may, in its dis¬ 
cretion, and shall, on the written request of the holders of one-* 
fourth, or twenty-five per cent., in amount of the bonds then out¬ 
standing, with or without entering upon and taking possession of said 
property, declare the principal of all the bonds, intended to 

47 be secured hereby, to be forthwith due and payable by said 
Mortgagor, whether the same may have, according to their 

terms, matured or not, and thereupon may or shall, as the case may 
be, with or without a proceeding for the foreclosure of these presents, 
or other proceedings in a .Court of Equity, advertise for sale said 
premises, property, rights, franchises, and make sale or sales of the 
same to the highest bidder at public auction, provided such sale or 
sales be made in the District of Columbia, after first giving notice of 
the time, place, terms and manner of said sale, by advertisement, 
inserted at least once a week for eight successive weeks, next preced¬ 
ing the day of such sale or sales, in at least two daily newspapers 
published in the Cities of Baltimore, Maryland, and Washington, 
D. C., and such other notice, if any, as may be deemed advisable by 
said Trustee. At any such sale or sales said premises, property, 
rights and franchises shall be sold as an entirety, unless the holders 
of a majority in amount of the bonds then outstanding shall in 
writing otherwise request, in which case said Trustee may sell said 
premises, property, rights and franchises in such manner and on 
such terms, as said Trustee may deem wise and expedient, having 
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due regard to the interest of all the parties in interest in the same; 
and said Trustee may, in its discretion, adjourn said sale or sales 
from time to time, and if adjourned, make the same, in the manner 
aforesaid, without further notice, at the time and place, to which it 
may have been adjourned. And upon receiving the purchase money 
for the same, but not before, said Trustee shall execute, acknowledge 
and deliver to the purchaser or purchasers at such sale or sales, 

48 his or their heirs, personal representatives, successors and as¬ 
signs, good and sufficient deeds or other conveyances of the 

property, so sold, according to its nature, and shall do or cause to bp 
done all acts or things, that may be necessary to transfer and convey 
to him or them, or any of them, the property or franchises, so as 
aforesaid sold to him or them, which said sale or sales and conveyance 
or conveyances shall be forever a bar both at law and in equity 
against said Mortgagor, its successors or assigns, and all persons or 
bodies corporate claiming by, from, through or under it or them. 
The receipt of said Trustee, given to any such purchaser or purchase^ 
for the purchase price of any such property, rights or franchises, so 
as aforesaid sold to him or them, shall be sufficient acquittance to 
him or them for the same, and legal and sufficient evidence of the 
payment of such purchase price, to bind and conclude the parties 
hereto, and the holder or holders of any of said bonds, and ail per¬ 
sons or bodies corporate claiming by, through or under them or any 
of them. 

And in case of any such sale or sales, or of any sale of the prop¬ 
erty, rights and franchises, hereby conveyed or intended to be con¬ 
veyed, in pursuance of the terms of these presents, or in execution 
of the trust hereby created, or in the course of the foreclosure .of 
these presents, the proceeds of such sale or sales, together with any 
income arising from the same in the hands of said Trustee or of 
any receiver or other officer of the Court, shall be applied as fol¬ 
lows, that is to say: 

First. To the payment of all costs and expenses pertaining to such 
sale or sales, and all counsel fees and other expenses, incurred 

49 in that behalf, or in or about the performance of any other 
duty hereunder, and all disbursements or expenses made 

or incurred by said Trustee in and about the care and management 
of said property, rights and franchises, including a reasonable com¬ 
pensation for the services of said Trustee, its agents or attorneys, in 
the premises. 

Second. To the payment of the whole amount of principal and 
accrued interest, and interest upon overdue interest, of said bonds, 
or so many thereof as shall be then outstanding and unpaid, whether 
said principal shall have matured or not; but in case the proceeds 
of any such sale or sales shall not be sufficient in amount .to pay in 
full the principal and interest of all of said bonds, as aforesaid, then 
the same shall be applied to the payment of said bonds ratably and 
proportionately, the principal of suoh bonds and the accrued interest 
thereon, as aforesaid, to share and participate in like manner in 
such distribution; provided, however, that no holder of any coupon 
belonging to any of said bonds, which in any way, on or after 
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maturity, may have been transferred or pledged separately and apart 
from its bond, shall be entitled to any payment on account thereof, 
until the principal of all the aforesaid bonds, and all the overdue 
coupons belonging thereto, and not so pledged or transferred, shall 
have been paid in full; and, 

Third. Any surplus remaining after the payment in full of all 
said bonds and coupons and interest as aforesaid, shall be paid over 
to said Mortgagor, its successors or assigns. 

Eighteenth. At any sale of the property, rights and fran- 

50 chises hereby conveyed or intended to be conveyed, whether 
such sale be made "by the Trustee herein named, or under 

judicial proceedings, the holders of any of the bonds hereby secured, 
or said Trustee, on behalf of all the holders of said bonds, shall have 
the right to purchase upon equal terms with other persons; and it 
shall be the right and duty of said Trustee, if required in writing so 
to do a reasonable time before any such sale or sales by the holders 
of two-thirds in amount of said bonds, and upon being indemnified, 
as hereinbefore set forth, to make such purchase on behalf of the 
said bondholders, including those not uniting in such request, at 
a price not to exceed the whole amount of principal and interest then 
due and owing upon such bonds, together with the expenses of the 
proceedings and sale, and the liens and incumbrances upon said 
property, rights and franchises prior thereto. At any such sale, 
however, any of the bonds, hereby secured or intended to be secured, 
shall be receivable in payment as cash for the amount, that would be 
payable thereon out of the proceeds of such sale. 

Nineteenth. In case of such purchase of said property, rights and 
franchises by said Trustee on behalf of the holders of said bonds, 
said Trustee may organize, or cause to be organized, a corporation for 
the purpose of owning and operating said property, rights and fran¬ 
chises, so purchased by it, for the equal benefit of all such bond¬ 
holders on whose behalf such purchase shall have been made, in 
proportion to their respective interests in the same, unless two-thirds 
in amount of the holders of such bonds shall otherwise direct, in 
which case such conveyances and disposition shall be made of 

51 said property, rights and franchises so purchased, as may 
be designated by .two-thirds in value of such bondholders, 

provided that such conveyance or disposition shall be made upon 
such terms, as will, in the judgment of said Trustee, secure to each 
and every bondholder, on whose behalf such purchase shall have 
been made, his just proportion and interest in and to the property 
purchased as aforesaid. 

Twentieth. Said Trustee is hereby authorized and empowered to 
take any other different proceeding, in any manner permitted by law, 
or in any court having jurisdiction in the premises, to enforce in 
all respects the trust hereby created, or to sell the property, rights 
and franchises, hereby conveyed or intended to be conveyed, or to 
foreclose forever all the estate, benefit and equity of redemption of 
said Mortgagor, its successors and assigns, in and to the same; and 
nothing herein contained shall be so construed as to take away or 
to limit in any respect the right of said Trustee, upon the events. 
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and contingencies hereinbefore set forth, to apply to any court of 
competent jurisdiction for the appointment of a receiver to take 
charge of and manage said property, rights and franchises, or for 
the passage of a decree of foreclosure and sale of the same, or for 
any other relief necessary for the security and protection of the 
holders of the bonds, so as aforesaid authorized to be issued. And 
upon the filing of a bill in equity or the commencement of other 
judicial proceedings for the enforcement of the lien of these presents, 
after default in the performance of any of the covenants and con¬ 
ditions of these presents has occurred and continued as aforesaid, 
the Trustee shall be entitled, as a matter of right, to the 

52 appointment of a receiver or receivers of the property, rights 
and franchises, hereby conveyed or intended to be conveyed, 

and of the rents, issues and profits thereof; and, except as in these 
presents .otherwise expressly provided, no right or remedy conferred 
upon or reserved to said Trustee or the holders of any of said bonds 
is intended to be exclusive of any other right or remedy, but each 
and every such right or remedy is intended to be cumulative and in 
addition to any and every other right or remedy, given by these 
presents or provided by law. 

Twenty-first. Notwithstanding any of the foregoing provisions of 
these presents, no act or default of said Mortgagor shall have the 
effect of maturing any of the bonds intended to be secured hereby, 
unless with the consent of said Trustee or of the holders of one- 
fourth, or twenty-five per cent., in amount of the said First Mort¬ 
gage Bonds, then outstanding. 

Twenty-second. In case proceedings or action in the premises.be 
taken or instituted by said Trustee for the protection and security 
of the holders of said bonds, or any of them, or for the enforcement 
of the trust hereby created, the action of said Trustee in the premises 
shall at all times be subject to the right and power of the holders 
of a majority in amount of said bonds to direct and control the 
same, or to order the enforcement or employment of some other or 
more effectual right or remedy hereunder, and the action of said 
Trustee or of the holders of any of the aforesaid bonds, in case of de¬ 
fault hereunder, shall not affect the rights of said Trustee or 

53 of the holders of said bonds, or any of them, in the case of 
any subsequent default hereunder. 

Tw'enty-third. Said Mortgagor shall keep, at its office in the City 
of Washington, D. C., a register or registers, in which, at the option 
and on request of the holders of any of said bonds, so as aforesaid 
authorized to be issued by and on behalf of said Mortgagor, and in¬ 
tended to be secured hereby; and under such reasonable regulations, 
as said Mortgagor may prescribe, any bond or bonds presented to 
said Mortgagor, shall be registered in the name of the owner of 
owners thereof; and if so presented for registration, and registered 
on the book or books of said Mortgagor, kept for that purpose, such 
registration shall also be endorsed or entered on each bond, so pre¬ 
sented for registration. Unless so registered, and such registration 
duly endorsed thereon, said bonds shall pass by delivery; but after 
such registration, no transfer of any bond so registered shall be valid 
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unless made on the books of said Mortgagor by the authority of the 
registered owner or owners thereof, and such transfer endorsed or 
entered on such bond or bonds. Any such bond or bonds so regis¬ 
tered, may, however, be discharged from registry by being registered 
to bearer by the authority of the owner, in whose name such bond 
or bonds shall have been last registered, and such registration to 
bearei duly endorsed or entered on such bond or bonds; and after 
such registration to bearer such bond or bonds shall be transferable 
by delivery, just as though the same had never been registered, as 
aforesaid. 

Such registration shall, however, extend only to the principal of 
such bond or bonds, so registered, and the registration of 

54 any such bond or bonds slml not affect the negotiability of 
the interest coupons, attached to any such bond or bonds. 

And this indenture further witnesseth, that the said Washington 
Steel Cut Cereal Company by these presents doth appoint and con¬ 
stitute -its due and lawful attorney, for it and in its name, 

to acknowledge these presents to be its act and deed, as herein set 
forth, to the end that the same may be recorded according to the laws 
of the District of Columbia, in such cases made and provided; and 
the said International Trust Company of Maryland doth hereby con¬ 
stitute and appoint-its due and lawful attorney, for it and 

in its name, to acknowledge these presents to be its act and deed, 
as herein set forth, to the end that the same may be recorded accord¬ 
ing to the laws of the District of Columbia, in such cases made .and 
provided. 

In testimony whereof, the Washington Steel Cut Cereal Company 
hath caused these presents to be signed for it and in its name by 

-, its President, and its corporate seal, attested by-, 

its Secretary, to be hereto affixed, and the International Trust Com¬ 
pany of Maryland hath caused these presents to be signed for it and 
in its name by--, its President, and its corporate seal, at¬ 
tested by-, its Secretary, to be hereto affixed, the day and 

year first above written. 

WASHINGTON STEEL CUT CEREAL 
COMPANY, 

By-, President. 

' * 

55 Attest: 

-- Secretary, 

INTERNATIONAL TRUST COMPANY 
OF MARYLAND, Trustee, 

By- -, President. 

Attest: 

-, Secretary. 

United States of America, District of Columbia, To wit: 

I,-, a Notary Public in and for the said District of Co¬ 
lumbia, do hereby certify that-, the Attorney of the Wash¬ 

ington Steel Cut Cereal Company named in the foregoing instru¬ 
ment in writing, bearing date on the 1st day of July, A. D. 1902, and 
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horeunto annexed, and by virtue of and in pursuance of the power 
and authority thereby conferred upon him, he did personally appear 

before me in the said District of Columbia, the said-being 

personally well known to me as the person named in said instrument 
as aforesaid, and did acknowledge the foregoing instrument in writ¬ 
ing to be the act and deed of the said Washington Steel Cut Cereal 
Company, as and for the purposes therein set forth. 

Given under my hand and official seal this — day of-, A. D. 

1902. ' 


Notary Public. 


56 State of Maryland, City of Baltimore, To wit: 

I,-, a Notary Public in and for the City of Baltimore, 

in the State of Maryland, do hereby certify that-, the At¬ 

torney of the International Trust Company of Maryland named in 
the foregoing instrument in writing, bearing date on the 1st day of 
July, A. D. 1902, and hereunto annexed, did personally appear be¬ 
fore me in the said District of Columbia, the said-being 

personally well known to me as the person named in said foregoing 

instrument, as aforesaid, and he, the said-, did then and 

there, by virtue of and in pursuance of the power and authority con¬ 
ferred upon him, as aforesaid, acknowledge the said foregoing in¬ 
strument in writing to be the act and deed of the International Trust 
Company of Maryland, as Trustee, as therein set forth. 

Given under my hand and notarial seal this — day of -, 

A. D. 1902. 


Notary Public. 


57 Affidavit of Allen W. Mallery, See. 

Filed January 8, 1906. 

At a meeting of the Board of Directors of the Washington Steel 
Cut Cereal Company held on the 6th day of January, 1906, at its 
offices in Washington, D. C., the following preamble and resolution 
were unanimously adopted: 

“Whereas the assets of this Company have, by the Supreme Court 
of the District of Columbia, been placed in the hands of Receivers, 
and will eventually be sold to satisfy its creditors: 

And whereas, it will be to the advantage of this Company, its 
creditors, stockholders and bondholders that an immediate sale be 
made of its assets, for the reason, among others, that any prospective 
purchaser would thereby realize benefits from the trade heretofore 
built up by this Company: 

And whereas, it is provided in and by the deed of trust securing 
the bonds issued by this Company that the Trustee therein named' 
may advertise its property for sale after default has been made for 
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a period of sixty days in the payment of taxes or of interest coupons 
on said bonds; and whereas default has been made in the payment 
of such coupons due on the 1st day of January, 1906, and also in 
the payment of taxes on said property due and payable in May, 
1905, 

58 Therefore be it resolved that this Company waive the pro¬ 
vision in said deed of trust providing that sixty days shall 
elapse before said Trustee may sell the assets of this Company, and 
all other provisions therein, which will prevent an early sale thereof: 

And be it further resolved that the said Trustee be and he is hereby 
requested to immediately apply to the Supreme Court of the District 
of Columbia for the passage of a decree of foreclosure and sale of 
the assets of said Company upon such terms and after such previous 
advertisement as said Court may deem best for the protection of 
the rights of all parties in interest. 

A true copy: 

Test: 


ALLEN W. MALLERY, Secretary. 


District of Columbia, ss : 

I, Allen \V. Mallery, the Secretary of the Washington Steel Cut 
Cereal Company do solemnly swear that the within is a true copy 
of a preamble and resolution duly passed at a meeting of the board 
of Directors of said Company duly held at its office in the City of 
Washington, District of Columbia on the sixth day of January, 
A. D. 1906. 

ALLEN W. MALLERY. 

Subscribed and sworn to before me this 6 day of January, 1906. 

WM. A. EASTERDAY, 

[notarial seal.] Notary Public, D. C. 


59 Order Authorizing Foreclosure. 

Filed January 8, 1906. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 25934. 

Norton M. Little, Complainant, 

1 ) 8 . 

Washington Steel Cut Cereal Company et al., Defendants. 

Upon consideration of the pleadings, and the petition of the de¬ 
fendant International Trust Company of Maryland, filed herein, it 
is, with the consent of counsel for the parties hereto, this 8th day of 
January, A. D. 1906, by the Court, 

Adjudged, ordered and decreed that the said defendant the In- 


f 
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ternational Trust Company of Maryland, be and it is hereby au¬ 
thorized and empowered to foreclose under the deed of trust of said 
defendant Washington Steel Cut Cereal Company recorded in Liber 
2670 at folio 309 et seq., of the Land Records of the District of Co¬ 
lumbia, and to sell the assets of said defendant Company at public 
auction, on the premises, after ten days’ previous advertisement 
thereof in the Evening Star. The terms of such sale for the per¬ 
sonal property shall be all cash, and for the real estate shall be one 
third cash, balance in equal instalments payable in one and two 
years after the date of sale, represented by the promissory note of 
the purchaser secured by deed of trust on the real estate of said de¬ 
fendant bearing interest at six per centum per annum, or all cash 
at the option of the purchaser, Five Hundred Dollars ($500) 
60 to be paid upon acceptance of the bid. Upon compliance 
with the terms of such sale the said trustee is hereby au¬ 
thorized to deliver and convey to the purchaser thereof the assets 
by it so sold. 

THOS. H. ANDERSON, Justice. 


Affidavit of Walter C. Clephane. 
Filed Januarv 17, 1906. 


.ti i&ftitbjSe&K * 


International Trust Company of Maryland. 

Gentlemen : We the undersigned holders of bonds issued by the 
Washington Steel Cut Cereal Company, secured by a mortgage of 
the property and assets of said Company, executed and delivered to 
your Company as trustee thereunder, a copy of which said mortgage 
has been filed in the Supreme Court of the District of Columbia in 
the case of Norton M. Little vs. Washington Steel Cut Cereal Com¬ 
pany et al., No. 25,934 in Equity, hereby request your Company 
as Trustee as aforesaid to declare that the principal of the bonds 
issued by the Washington Steel Cut Cereal Company is now due 
and payable under the terms of said mortgage, and has been due 
and payable since January 2nd, 1906. 


61 Name. 


Amount of bonds held. 


Norton M. Little. $2100.00 

Frank McCaslin, by Clark McKercher, attorney in fact.. 3800.00 

Jean M. McCaslin. 1000.00 

Horatio^N^Toplm } Trustees.. 3000.00 

Allen W. Mallery . 100.00 

E. V. Crittenden . 300.00 

F. W. Mitchell. 1300.00 

J. W. Cook. 700.00 

Mrs. F. W. Mitchell. 100.00 

Guy E. Mitchell... 200.00 

Bell M. Draper. 100.00 

S. A. Talcott. 600.00 

5—1661a 
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Jay L. Oldham. 

Emma M. Gordon. 

D. S. Mackall and \ , . x ~ 

J. A. Maedel.f Jolnt 0wners . 

James C. Hood.. 

Emma M. Gordon, Trustee, per J. C. Price, Att’y 


1000.00 

100.00 

500.00 

3000. 

14,700. 


62 In the Supreme Court of the District of Columbia. 

No. 25934. In Equity. 

Norton M. Little 

V8. 

Washington Steel Cut Cereal Company et al. 
District op Columbia, 88: 

Walter C. Clephane being first duly sworn deposes and says that 
he is informed and believes that on the 17th day of January, 1906, 
there were sold at auction by the pledgee thereof, bonds of the Wash¬ 
ington Steel Cut Cereal Company of the par value of Twenty thou¬ 
sand eight hundred ($20,800) Dollars, and that there is now out¬ 
standing the entire issue of Fifty thousand ($50,000) Dollars of 
bonds of said Company secured by the mortgage, a copy of which 
has been herein filed; and that affiant, as attorney for the defend¬ 
ant International Trust Company of Maryland, has received the re¬ 
quest which is hereunto annexed, signed by the owners of Thirty- 
two thousand five hundred ($32,500) Dollars of said bonds at par. 

WALTER C. CLEPHANE. 

Subscribed and sworn to before me this 17th day of January, 1906. 

J. R. YOUNG, Cl’k, 

By F. E. CUNNINGHAM, Ass’t Cl’Jc. 


63 Affidavit of Allen W. Mallery, &c. 

Filed January 17, 1906. 

In the Supreme Court of the District of Columbia. 

No. 25934. In Equity. 

• Norton M. Little 

V8. 

Washington Steel Cut Cereal Company et al. 
District op Columbia, ss; 

Allen W. Mallery, being first duly sworn deposes and says that he 
is the Secretary of the Washington Steel Cut Cereal Company, one 
of the defendants in the.above entitled cause, and that at a meeting 
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of the Board of Directors of the Washington Steel Cut Cereal Com¬ 
pany, held on the 15th day of January, 1906, at the hour of 4-45 
o’clock P. M. a resolution, a true and accurate copy of which is hereto 
appended, was passed by said Board. 

ALLEN W. MALLERY. 


Subscribed and sworn to before me this 16th day of January A. D. • 
1906. 



GEO. J. EASTERDAY, 

Notary Public. 


64 Whereas the mortgage executed and delivered by the 
Washington Steel Cut Cereal Company to the International 

Trust Company of Maryland, a copy of which has been filed in the 
Supreme Court of the District of Columbia in the case of Norton M. 
Little vs. Washington Steel Cut Cereal Company,, et al., No. 25,934 
in Equity, provides that upon default in the payment of the interest 
due upon the bonds secured by said mortgage, of in payment of taxes 
due by the Washington Steel Cut Cereal Company, the Trustee under 
said mortgage may declare the principal of said bonds due and pay¬ 
able, and that upon any sale by virtue of a decree of Court or under 
the terms of said mortgage, the proceeds thereof, after paying all 
disbursements made by said Trustee in the care and management of 
the property, and the expenses of sale thereof, including all proper 
counsel fees, shall be appropriated to the payment of the whole 
amount of principal and accrued interest upon the overdue bonds; 

And whereas, certain taxes due by said Washington Steel Cut 
Cereal Company are more than sixty days overdue, and the interest 
due upon the bonds issued by said Company, which was payable on 
January 1st, 1906, has not been paid, and the Board of Directors of 
said Company has by a prior resolution requested the Trustee under 
said mortgage to make immediate sale of the property and assets of 
said Company without waiting until the expiration of sixty days 
after default in the payment of said interest: 

65 Now therefore be it resolved that the said International 
Trust Company of Maryland, the Trustee under said mort¬ 
gage be and it is hereby requested to declare the principal of the 
bonds issued by this Company, due and payable, and to have become 
due and payable on the 2nd day of January, 1908; 

And be it further resolved that the terms of the decree passed by 
the Supreme Court of the District of Columbia on the 8th day of 
January, 1908, authorizing the said Trustee to sell the property and 
assets of this Company, meet with the approval of this Company, and 
that the said Trustee is hereby authorized and requested to proceed 
to make sale in accordance with the terms of said decree. 



» 
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66 Report and Petition of International Trust Company, &c. 

Filed January 26, 1906. r : 

In the Supreme Court of the District of Columbia. 

No. 25934. In Equity. [ 

Norton M. Little 
vs. 

Washington Steel Cut Cereal Company et al. 

To the Supreme Court of the District of Columbia, sitting as an 

Equity Court: 

The report and petition of the defendant International Trust Com¬ 
pany of Maryland, Trustee under the terms of a certain mortgage or 
deed of trust, a copy of which has been filed in this cause, respect¬ 
fully shows: 

1. That pursuant to a decree passed by this Honorable Court on 
the 8th day of January, 1906, this Company advertised for sale by 
virtue of the said deed of trust, the assets of the defendant Washing¬ 
ton Steel Cut Cereal Company, at public auction to be held on the 
19th day of January, 1906, at the hour of 4 o’clock P. M.; that such 
advertisement was published for ten consecutive days immediately 
preceding said sale, in the Evening Star, a newspaper of general cir¬ 
culation published in the District of Columbia, a copy of which said 
advertisement is appended hereto. 

2. That the day set for sale was mild and pleasant, and a large 

number of* persons gathered on the premises at the time ap- 

67 pointed, with the apparent intention of bidding upon said 

property; that this defendant caused a public announcement 

to be made to the prospective bidders there assembled that the prop¬ 
erty advertised for sale as aforesaid would first be offered in bulk and 
then in separate parcels, and that the highest bid for the property 
in bulk would not be accepted unless it exceeded in amount the aggre¬ 
gate of the bids made for the same when offered in parcels, but that 
in case it should exceed the aggregate of such bids in parcels, the 
highest bid for the property in bulk would be accepted. 

3. That the said property was then offered for sale in bulk, but no 
bid higher than One thousand ($1,000) Dollars was obtained for it 
in bulk; whereupon this defendant caused the offer in bulk to be 
withdrawn. The said property was then offered in seven different 
parcels, to wit: Parcel No. 1, consisting of lots numbered Three (3) 
to nine (9) both inclusive, in Block numbered Nine (9), in Allen 
W. and Lawrence O. Mallery, Trustees’, Subdivision of a part of Lot 
numbered Three (3) of “Fife Enlarged” known as Kenilworth, in 
the County of Washington, in the District of Columbia, as per plat 
recorded in County Book Ten (10), page seventeen (17), in the 
office of the Surveyor of the District of Columbia, together with the 
mill erected thereupon and the machinery and other fixtures therein 
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contained; Parcel No. 2, consisting of Lots numbered One (1) and 
Two (2) and Ten (10) to Fourteen (14) both inclusive in said Block, 
improved by a frame stable; Parcel No. 3, consisting of the furniture 
and fixtures contained in' said mill, comprising the following articles 
of personal property: 1 roll top desk, 2 chairs, 2 lanterns, lot 

68 bags, 1 truck, 3 shovels, 1 scales, 1 scales, 1 scales, 4 ladder-, 
lot barrels, 1 grindstone, lot coal, 2 tables, 1 rolling table, lot 

boxes, 1 sifter, 1 oil stove, lot small scoops; Parcel No. 4, consisting 
of the office furniture at 1417 G street, Northwest, comprising the 
following articles of personal property: 1 safe, I roll top desk, 1 
flat top desk, 4 chairs, 1 bicycle; Parcel No. 5, consisting of 1 horse; 
Parcel No. 6, consisting of 1 double wagon; Parcel No. 7, consisting 
of 1 set of harness, blankets, etc. 

4. That said parcels were bid in by the following persons and for 
the following sums respectively, to wit: 

Parcel No. 1, by Norton M. Little for $4500.00; 

Parcel No. 2, by Allen W. Mallery, who subsequently assigned his 
purchase to Norton M. Little for $400.00; 

Parcel No. 3, by Allen W. Mallery, for $90; 

Parcel. No. 4, by Norton M. Little, for $57; 

Parcel No. 5, by Allen W. Mallery, for $70; 

Parcel No. 6, by R. Robinson, for $35; 

Parcel No. 7, by R. Robinson, for $5. 

5. This Company believes that the bids received as hereinabove 
reported, considering all the circumstances, were fair and reasonable, 
and states that the real estate sold as aforesaid brought nearly double 
its appraised value for purposes of taxation, and that the personal 
property sold as aforesaid, in each case brought more than the value 
placed thereupon by the Receivers heretofore appointed in this cause, 
except Parcel No. 4, which brought the exact amount of such ap¬ 
praised value. This Company made no attempt to sell the 

69 outstanding accounts due the Washington Steel Cut Cereal 
Company, believing it to be to the best interests of all parties 

concerned that those accounts should be collected by the receivers 
in this cause. 

6. That the said Norton M. Little did on the 22nd day of January, 
1906, settle with this Company for Parcel No. 1, by paying one-third 
of the amount of his bid thereupon in cash, and by giving his two 
promissory notes for the balance of said purchase money in the sum 
of Fifteen Hundred ($1500.00) Dollars each, payable on or before 
one and two years respectively, said notes being secured by a deed of 
trust upon the real estate sold in said parcel; and the deed from this 
Company to the said Little, and the deed of trust from him to the 
trustees to secure this Company for the deferred purchase money, was 
on said date filed for record in the office of the Recorder of Deeds of 
the District of Columbia. 

7. On the day of the sale the purchasers of the respective parcels 
of personal property paid in full for the same in cash, and the said 
property was delivered to such purchasers, such cash payment 
amounting to the sum of Two hundred and fifty-seven ($257.00) 
Dollars. 
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8. The purchaser of Parcel No. 2; consisting of the seven lots of 
ground in said Block numbered Nine (9) not included in Parcel No. 
1 as hereinabove described, has also made a deposit on account of the 
Four Hundred ($400.00) — purchase price of said lots, amounting to 
Two hundred ($200.00) Dollars, which said sum is also in the pos¬ 
session of this Company as Trustee. This Company is advised 

70 that because of the fact that the defendant Washington Steel 
Cut Cereal Company has never conveyed the legal title to said 

seven lots to it, as it was required under the terms of said deed of trust 
to do, this Company has not the legal title to the same; but that if 
this Company and the receivers heretofore appointed in this cause 
should united in a conveyance of the seven lots last aforesaid, such 
conveyance would vest a good title in the purchaser; and this Com¬ 
pany expresses its willingness at any time upon a decree of the Court 
to that effect, to unite in such a conveyance. 

9. And this Company further states that it has not enhanced the 
cost of the advertisement of sale of the property sold by it as herein¬ 
above recited, by publishing the name or card of any person em¬ 
ployed to cry such sale. It also states that at such sale it was person¬ 
ally represented by Charles D. Fenhagen, its Treasurer and by 
W. Calvin Chestnut, its Baltimore attomev, and bv Walter C. Cle- 
phane, its Washington attorney, all three of whom attended said 
sale and received the deposit required in such cases. This Company 
further reports that it has not entrusted the payment of the adver¬ 
tisement and other expenses to the person employed to cry the sale. 

10. This Company further reports that in response to the request 
of the holders of bonds to the extent of Thirty-two thousand eight 
hundred (32,800) Dollars of the par value thereof, and also at the 
request of the defendant Washington Steel Cut Cereal Company, it 
has declared the principal of all the bonds secured by the deed of 

trust hereinabove referred to, to be due and payable, as is 

71 evidenced by a copy of its written declaration to that effect 
which is appended hereto and marked Exhibit A. 

The premises considered your petitioner prays: 

1. That this court will pass an order approving and confirming 
the sales as hereinabove reported, and directing it and the receivers 
heretofore appointed in this cause to united in a deed conveying to 
Norton M. Little as assignee of the purchaser at said auction sale, 
the title to Lots numbered One (1) and Two (2) and Ten (10) to 
Fourteen (14) both inclusive in Block numbered Nine (9) in the 
Sub-division hereinabove described. 

2. That this cause may be referred to the Auditor of this Court to 
state the accounts of your petitioner as Trustee as aforesaid, and for 
that purpose to take such testimony and make such inquiries and re¬ 
quire such reports as may be proper. 

3. And for such other and further relief as the nature of the case 
may require. 

INTERNATIONAL TRUST COMPANY 
OF MARYLAND, 

[seal.] By CHAS. D. FENHAGEN, Treasurer. 
WALTER C. CLEPHANE, 

Solicitor for International Trust Co. of Md. T \ 
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72 State op Maryland, City of Baltimore, ss: 

I do solemnly swear that I have read the foregoing report and pe¬ 
tition by me subscribed as Treasurer of the International Trust 
Company of Maryland, and that I know the contents of the same; 
that the matters and things therein stated upon my personal knowl¬ 
edge I know to be true, and those therein stated upon information 
and belief I believe to be true. 

CHAS. D. FENHAGEN. 

Subscribed and sworn to before me this twenty-fourth day of Jan¬ 
uary, 1906. 

W. J. DEVON, 

• [notarial seal.] Notary Public. 

My Commission expires May 1st 1906. 

73 For value received, I Allen W. Mallery of the District of 
Columbia, do this twentieth day of January A. D. 1906, 

grant, assign, transfer and set over unto Norton M. Little of said 
District, his heirs and assigns, all my rights, title and interest in and 
to Lots one (1) and two (2) and ten (10) to fourteen (14) inclusive 
in Block nine (9) in Kenilworth in said District, acquired by means 
of my bid for same at public auction by the International Trust 
Company of Maryland on the nineteenth day of January, 1906, or 
otherwise. 

ALLEN W. MALLERY. [seal.] 

Witness: 

B. PERRY. 

74 Washington Steel Cut Cereal Company. 

Know all men by these presents: That 

Whereas, The Washington Steel Cut Cereal Company did, under 
date of July 1st, 1902, execute a deed of trust to the International 
Trust Company of Maryland, Trustee, conveying certain property 
situated in the District of Columbia, to secure an issue of $50,000 
of negotiable coupon bonds; which said deed of trust has been re¬ 
corded in Liber No. 2670, folio 309, one of the Land Records of the 
said District of Columbia; and 

Whereas, the said deed of trust provided that under certain condi¬ 
tions the principal of all of said bonds should be declared due and 
payable by the Trustee prior to the date of maturity on the face of 
said bonds, to wit, June 30th, 1917; and 

Whereas, one of the conditions on which the principal of all of said 
bonds should be declared due and payable forthwith by the Trustee, 
was the failure of the said Washington Steel Cut Cereal Company to 
pay taxes on *the property conveyed, for sixty days after the same 
were due and payable, which said default has now occurred; and 

Whereas, said Company has also made default in the payment 
of semi-annual interest due January 1st, 1906, on said coupon bonds, 
and a decree for the sale of the property conveyed has been entered 
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by the Supreme Court of the District of Columbia, in the case of 
Norton M. Little vs. Washington Steel Cut Cereal Company, et at., 
No. 25,934 in Equity; and 

75 Whereas, the holders of said coupon bonds to the par value 
of $32,500 have, in writing, requested the undersigned Trus¬ 
tee to declare the principal of all of said bonds to be forthwith due 
and payable; and 

Whereas, the Board of Directors of the Washington Steel Cut 
Cereal Company have heretofore passed resolutions likewise request¬ 
ing the Trustee to declare the principal of said bonds due and payable 
and to have become due and payable on January 2nd, 1906. 

Now, therefore, be it known: That the International Trust Com¬ 
pany of Maryland, Trustee, does hereby in accordance with the pro* 
visions of said deed of trust declare the principal of all of said bonds 
secured by said deed of trust to be forthwith due and payable at the 
office of the said Trustee, No. 23 East Baltimore Street, in Baltimore 
City, State of Maryland, and does hereby make demand upon the 
said Company for the payment of each and all of said outstanding 
bonds, together with the accrued interest thereon. 

In witness whereof the said International Trust Company of Mary¬ 
land, as Trustee, has caused its name to be signed by its President, 
and its corporate seal to be hereunto affixed, attested by its Secretary 
this 19th dav of January, 1906. 

INTERNATIONAL TRUST COMPANY 
OF MARYLAND, 

[seal.] By DOUGLASS H. GORDON, President 

C. D. FENHAGEN, Secretary. 

76 (Endorsed:) Service of within acknowledged this 22" day 
of January, 1906. Wharton E. Lester, Receiver & Att’y for 

defendant W. Steel Cut Cereal Co. 

77 James W. Ratcliffe, - Auctioneer. 

Trustee’s Sale of Valuable Milling Plant of the Washington Steel 
Cut Cereal Company, Located at Kenilworth, District of Columbia, 
Including Machinery, Horse, Wagon, Shovels, Scales, Barrels, 
Boxes, and other Articles Belonging to a First-class Milling Estab¬ 
lishment. 

By virtue of a certain deed of trust, duly recorded in Liber No. 
2670, at Folio 309 et seq., of the land records of the District of Co¬ 
lumbia, and of a decree passed in Equity Cause No. 26,934 in the 
Supreme Court of said District, the undersigned trustee will offer for 
sale, by public auction, on the premises at Kenilworth, in the District 
of Columbia, on Friday, the nineteenth day of January, 1906, at four 
o’clock P. M., the milling plant of the Washington Steel Cut Cereal 
Company, consisting of fourteen lots of ground, numbered one (1) to 
fourteen (14), both inclusive, in block nine (9), plat twenty-three 
(23), Kenilworth, a portion of which is improved by a large and 
well-constructed mill, as well as all necessary machinery, railroad 
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siding and stable, lot of shovels, scales, barrels, tables, boxes, office 
furniture and other articles needed in conducting the milling busi¬ 
ness; horse, wagon, harness, blankets, etc. 

Terms of sale: For personal property, all cash. For real estate, 
one-third cash, balance in one and two years, secured by deed of 
trust upon the property sold, represented by the promissory notes of 
the purchaser, bearing interest at six per centum per annum, or all 
cash, at the purchaser’s option. $500 cash deposit required at time 
of sale. The undersigned reserves the right to resell said 

78 property at the cost of the purchaser unless the terms of sale 
are complied with within ten days from date thereof. 

INTERNATIONAL TRUST COMPANY 
OF MARYLAND, 

23 East Baltimore Street, 

Baltimore, Md., Trustee. 

WALTER C. CLEPIIANE, 

Attorney for Trustee, Fendall Building. 

79 Order Directing Receivers to Execute Deed. 

Filed January 26, 1906. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25934. 

Norton M. Little, Complainant, 

vs. 

Washington Steel Cut Cereal Company et al.. Defendants. 

Upon consideration of the petition and report filed herein on this 
date by the defendant International Trust Company of Maryland, it 
appearing to the Court that the legal title of record to the real estate 
hereinafter described has not been vested in said defendant, though 
of right it should so have been done, it is this 26th day of January, 
1906, by the Court, 

Adjudged, ordered and decreed, that the receivers, heretofore ap¬ 
pointed in this cause, Wharton E. Lester and Douglas S. Mackall, 
execute and deliver con-jointiy with said defendant International 
Trust Company of Maryland, a good and sufficient deed conveying 
in fee simple to Norton M. Little, assignee of Allen W. Mallery, the 
successful bidder for said real estate, lots numbered one (1), two (2) 
and ten to fourteen (10 to 14) both inclusive, in block nine (9) in 
Allen W. and Lawrence O. Mallery, trustees’ subdivision of part of 
lot numbered three (3) of “Fife Enlarged,” known as Kenilworth, 
in the County of Washington, District of Columbia, as recorded in 
County Book 10 page 17 in the Office of the Surveyor of the District 
of Columbia, upon the full payment to said Company of the 

80 amount bid for said lots, namely, $400; 

It is further adjudged, ordered and decreed, that the said 
sales reported by said defendant Trust Company be and the same are 
6 — 1661 a 
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hereby ratified and confirmed, and this cause is hereby referred to 
the auditor of this Court to state the accounts of said defendant 
Company as trustee, with authority to take such testimony, make 
such inquiries and require such reports, as may be right and proper 
for that purpose. 

THOS. H. ANDERSON, Justice. 


Receivers’ Report No. 2. 

Filed February 2, 1906. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25934. 

Norton M. Little, Complainant, 

V8. 

Washington Steel Cut Cereal Company et al.. Defendants. 

Second and Final Report of Wharton E. Lester and Douglass S. 

Mackall, Receivers Appointed in said Cause. 

t 

These receivers respectfully report: 

1. After filing their preliminary report herein, they took care of 
all of the property of the said defendant Cereal Company, retaining 
possession thereof, until the same was sold as hereafter set forth. 

They kept a watchman in charge of the plant of said defend- 
81 ant, as it was of a character that it could not safely be left 
without care, who also cared for the horse mentioned in their 
first report. 

2. Knowing that the deed of trust covering the assets of said de¬ 
fendant secured an amount far in excess of their value, it was deemed 
necessary to consult with the defendant the International Trust Com¬ 
pany of Maryland, that some concerted action.be taken if possible. 
Accordingly said receiver Lester went to Baltimore to see the counsel 
of said company, who insisted upon the right of said defendant as 
trustee under said deed of trust, to sell all the assets of said defendant 
Cereal Company. 

Said receiver explained to said defendant Trust Company the con¬ 
dition of affairs, and it thought it advisable that an immediate sale 
under said deed of trust be made, in order that the trade and good 
will acquired by said defendant Cereal Company might be of some 
value to the purchaser, and a better price be so produced. 

3. The said defendant Trust Company obtained leave from this 
Court to foreclose under its said deed of trust, and on the 19th day of 
January 1906, did sell at public auction, (a large number of persons 
attending) in seven different parcels, all of the assets of said 
company, and on the 22nd day of January conveyed the mill prop¬ 
erty, and the lots on which it stood, to the purchasers thereof. One 
of these receivers attended said sale and co-operated with the said de¬ 
fendant trustee, and delivered said property to the respective pur- 
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chasers. The amount received for the said real estate was about 
the sum for which it was sold on a pervious occasion. 

82 4. They were unable to retain insurance on the said prop¬ 
erty,, which was cancelled on the 17th day of January, 1906, 

and they received a rebate on the premiums theretofore paid amount¬ 
ing to $35.83. They had not sufficient funds to enable them to 
effect other insurance even had it been possible. 

5. In their former report they showed good accounts to be col¬ 
lected amounting to $490.76, of which $53.50 was money in the 
hands of said Trust Company, which amount said company claims 
the right to administer under the terms of said trust. Of the remain¬ 
ing $437.26 they have collected $112.58. Some of the remaining 
claims are disputed, others are worthless, some were represented by 
judgments obtained long since, and to others items of setoffs were 
claimed. These receivers caused two different letters to be written 
to each of said creditors, requesting payment of the amounts due, 
mid then sent collectors to call upon them, and they are of the opin¬ 
ion that said remaining claims amounting to $324.68 are of very 
little value. They received an offer for the same from Norton M. 
Little, who purchased the plant of the said defendant Cereal Com¬ 
pany, of $50., said Norton M. Little hoping to realize upon some 
thereof by retaining such debtors as customers. These receivers are 
of the opinion that said offer should be accepted. 

6. The real estate of said defendant Cereal Company consisted of 
fourteen lots of land, seven of which are included in terms in the 

deed of trust to said defendant Trust Company, which also 

83 provided that the same should cover all after acquired prop¬ 
erty of the said defendant Cereal Company, and further, that 

any such after acquired real estate should be conveyed by the said 
defendant Cereal Company to its said co-defendant, upon the trusts 
created by the said deed of trust. Seven of said lots of ground were 
acquired by said defendant Cereal Company after the execution of 
the said deed of trust, and has never been conveyed to the said 
Trust Company, which company, however, undertook to sell said 
lots, but- found that the legal title thereof was in these receivers. 
These receivers acting under the instruction of this Court have 
joined in, and executed a deed conveying said lots to the purchaser 
thereof at auction from said defendant Trust Company. 

7. The only assets now in the hands of these receivers are the ac¬ 
counts receivable above mentioned, and if they be sold these receivers 
will have nothing further to do. They attach hereto a statement 
showing the receipts and disbursements made by them, which they 
render as their account. They believe that the books of said com¬ 
pany show an indebtedness of $50,000 represented by bonds, and of 
$1766.05, for which no security is held by creditors. 

Wherefore they pray: 

1. That they be instructed whether or not to sell said accounts 
receivable hereinabove mentioned. 

2. That their accounts as receivers be approved by this 
Court. 
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3. That they have such other and further relief as may be 
right and proper. 

WHARTON E. LESTER. 

D. S. MACKALL. 


District of Columbia, ss: 

We and each of us,-,-, being first duly sworn 

according to law do solemnly swear that we have read the foregoing 
report by us subscribed, and know the contents thereof, that the facts 
therein stated upon our personal knowledge are true, and those 
therein stated upon information or belief, we believe to be true. 

WHARTON E. LESTER. 

D. S. MACKALL. 

Subscribed and sworn to before me this 2nd day of February, 
A. D., 1906. 

[seal.]. LUCAS P. LOVING, 

Notary Public , D. C, 


85 In the Supreme Court of the District of Columbia. 

Equity. No. 25934. 

Norton M. Little, Complainant, 

VS. 

Washington Steel Cut Cereal Company et al., Defendants. 
Account of Wharton E. Lester and Douglas S. Mackall, Receivers. 

Receipts. 


Cash on hand. $3.46 

Rebate on Fire Ins. Policies. 35.83 

Rebate on suit. .50 ' 

Collected on book accounts. 118.38 


Disbursements. 


Clerk Hire. $20.00 

Postage .. ’ 1.80 

Car fare. > 2.50 

Bond ... 20.00 

Commissions to collectors.' 5.52 

Balance on hand. 108.35 


$158.17 $158.17 
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86 Petition. 

Filed February 5, 1906. 

In the Supreme Court of the District of Columbia. 
In Equity. No. 25934. 

Norton M. Little 

V8. 

Washington Steel Cut Cereal Company et al. 


To the Supreme Court of the District of Columbia holding an Equity 
Court: 


The petitioner, Mary A. Parsons, states as follows: 

1st. She is the owner of Sixty-six Hundred Dollars ($6600) 
worth of the bonds of the Washington Steel Cut Cereal Company, or 
more than one seventh of the whole issue of bonds of Fifty Thousand 
Dollars ($50,000). 

2nd. That by decree of this Court passed on the 8th day of Janu¬ 
ary 1906 the International Trust Company of Maryland was au¬ 
thorized to sell and foreclose the property of the Washington Steel 
Cut Cereal Company as described in a certain Deed of Trust recorded 
among the land records of the District of Columbia in Liber 2670 
folio 309. 

3rd That the report of the sale made to this Court by the said 
Trust Company shows that the mill and lots upon which it is located 
sold for the sum of Four Thousand Nine Hundred Dollars 
($4900). 

87 4th. That this is a totally inadequate price as is shown by 
the affidavit of Allen W. Mallory filed in this Court in re¬ 
sponse to a rule to show cause why a receiver should not be appointed 
for the defendant the Washington Steel Cut Cereal Company issued 
in Equity Cause 25125 in this Court which is prayed to be taken and 
read as part hereof and a certified copy of which is hereto attached 
marked “Petitioner’s Exhibit A” and in which said Mallory says 
that the property is worth more than Fifteen Thousand ($15,000) 
and endorses a valuation of Twenty-eight Thousand ($28,000) as a 
fair valuation thereof and- also by the affidavit of the Rev. Dr. 
Thomas Gordon filed in the same cause which is prayed to be taken 
and read as part hereof and a certified copy of which is hereto at¬ 
tached marked “Petitioner’s Exhibit B” wherein he sets forth with¬ 
out disapproval a valuation of this property of Thirty-eight Thousand 
Dollars ($38,000). 

5th. That through her attorney, S. Herbert Giesy, the petitioner 
made an effort to have the bond holders act together for their mu¬ 
tual protection as is customary in such matters, and for that purpose 
he addressed a letter, a copy of which is hereto attached marked 
“Petitioner’s Exhibit C” to all of the bondholders whose names and 
addresses could be learned, but that was only a portion of the num- 
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ber and did not include some who are living in Colorado and Massa¬ 
chusetts whose addresses could not be learned; but only four bond' 
holders attended the meeting, and your petitioner believes that be¬ 
tween Norman M. Little, the purchases of the property at the inade¬ 
quate price of Forty-nine Hundred Dollars ($4900) and the 

88 bondholders signing the request of the International Trust 
Company of Maryland to declare the bonds due there is an 

agreement that his purchase shall inure to their benefit by a reor¬ 
ganization of the Company, but to the injury of your petitioner and 
the owners of Eleven Thousand, Four Hundred Dollars ($11400) 
worth of bonds who, like herself, did not sign that request. 

6. That the Washington Steel Cut Cereal Company and the In- 
• ternational Trust Company have voluntarily entered their appear¬ 
ance in this Court and have waived the thirty days allowed them by 
rule of Court so to do as well as the thirty additional days allowed 
them in which to answer and that the confirmation of the sale at this 
same term of Court at which the decree was signed without an order 
nisi is improvident and contrary to the practice in Equity recognized 
in the confirmation of sales. 

Wherefore your petitioner prays: 

1st. That the decrees confirming the said sale be vacated and for 
naught held. 

2nd. That if any confirmation of the sale be entered at this term 
it be nisi and that the minority bondholders be given an opportunity 
to be heard before final confirmation. 

S. HERBERT GIESY, 
Solicitor for Petitioner. 

Please take notice that the attached petition will be presented to 
Justice Anderson sitting in Equity Court No. 1, for action on Mon¬ 
day the fifth day of February, 1906 at 10 o’clock A. M. or as 

89 soon thereafter as counsel can be heard. 

S. HERBERT GIESY, 
Solicitor for Petitioner. 

To Wharton E. Lester, Walter C. Clephane, Douglass S. Mackall. 

Service of copy of above petition and notice acknowledged this 3 
day ol" February, 1906, at 5.15 P. M. 

WHARTON E. LESTER, 
WALTER C. CLEPHANE, 
Attorney- for International Trust Co. of Mel. 

90 Petitioner's Exhibit C. 

Washington, D. C., January 10, 1906. 

Dear Sir: You no doubt have observed by the papers that the 
International Trust Company of Maryland have advertised the plant 
and effects of the Washington Steel Cut Cereal Company for sale 
on Friday the 19th day of January, 1906. 

You are one of the bondholders of this company, as is also my 
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client Mary A. Parsons. It would seem that the bondholders should 
appoint a committee for the protection of their interests at this sale, 
and acting in behalf of my client, I have called a meeting of the 
bondholders of this corporation, so far as they are known to me, at 
my office at 4.30 P. M., on Saturday the 13th of January, 1906. 

I should be pleased to have you attend this meeting. 

Yours respectfully, S. HERBERT GIESY. 

91 Filed February 10,1905. J. R. Young, Clerk. 

Exhibits A and B to.Petition of Mary B. Parsons. 

Filed February 5, 1906. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 25125. 

George A. Webster, Complainant, 

vs. 

Washington Steel Cut Cereal Company, a Body Corporate, De¬ 
fendant. 

« 

Response of the Defendant Washington Steel Cut Cereal Company 
to the Rule to Show Cause Issued in the Above Entitled Cause. 

District of Columbia, ss: 

I, Allen W. Mallery, being first duly sworn according to law make 
oath and say: I am the secretary of the above named defendant- 
which is a body corporate, organized under the laws of the State of 
Delaware, and doing business in said District. I was one of the 
incorporators of the said defendant, and since its organization have 
been one of its directors, and have full knowledge of all its business 
affairs, financial and otherwise. 

Said defendant is not indebted to said complainant in the amount 
claimed in the original bill filed in this cause, or in any other 
amount. On the contrary said complainant is indebted to said de¬ 
fendant for merchandise received by said complainant from said 
defendant, for which he has never paid. Said complainant has not 
reduced his alleged claim to judgment, or attempted so to do, 

92 and the said defendant is advised by counsel, that as a pre¬ 
tended creditor of the defendant, he the said complainant 

has no standing in this Court, as he has not exhausted his remedy at 
law, and said defendant, by affiant, its secretary, claims the benefit 
of this objection, as if raised by demurrer. 

Prior to the incorporation of said defendant, the plant, mill, etc., 
now owned by said defendant and referred to in said bill, had been 
owned by another corporation which had been operating the same, 
having purchased the said land, erected said mill, and placed the ma¬ 
chinery therein, all of which was sold by order of this Court, in and 
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under a decree passed in Equity Cause No. 23,151 in this Court, to one 

James C. Hood, at and for the price of $-, the said Hood also 

assuming as affiant verily believes the burden of satisfying some of 
the former creditors of the said defunct corporation, in amounts 
not exceeding $2000. The said complainant had been the man¬ 
ager of the said defunct corporation, and claimed to be the owner 
of the patents for manufacturing its products, and after the said 
sale, the said Hood, the complainant, affiant, and some other per¬ 
sons, incorporated the defendant company, and the said Hood, 
through affiant, sold to it, the said defendant, said plant, business 
etc., etc., receiving therefor, the entire capital stock of the defendant 
of the par value of $200,000., $20,000: of an issue of $50,000 of its 
first mortgage bonds, and $8000 in money, represented by the 
promissory note of said defendant, which has since been paid. Sixty 
Thousand dollars ($60,000) par value of said stock was immediately 
refunded to the said defendant, to be held by it as treasury stock. 
Affiant retained $62,000. thereof, and said Hood $78,000 

93 thereof, and thereafter the complainant, received from said 
affiant or the said Hood, all the stock he now owns, and more 

than 1000 shares thereof besides. 

Affiant denies that the stock issued to the other stockholders of 
said company was issued without consideration and on the con¬ 
trary says, that the only stock held by any of the stockholders, for 
which no consideration was given, is that held by the said complain¬ 
ant, who gave no consideration whatever for the said stock now 
standing in his name, he having received all he holds as a bonus for 
selling bonds of the company, a duty he owed to the company by 
reason of his position with it and its employment of him. And 
affiant says that the said Hood, the complainant and this affiant, with 
some others, were really the promoters of said defendant company, 
and expected to realize large profits therefrom. 

Affiant denies that the said defendant company is insolvent and 
without sufficient property to pay its debts. He denies that any of 
its promissory notes are matured, and he avers that the said com¬ 
plainant from the time of the organization of the said company and 
until October, 1904, was the head of said company, its manager, and 
man of business; that he the said complainant attended to all the 
buying, selling and manufacturing merchandise, the borrowing of 
money and the giving of notes. He avers that all the matters com¬ 
plained of in the said bill, the giving of notes, the borrowing of 
money, and creating of debts were under the direct management and 
control of the said complainant, who is responsible therefor, who 
participated and acquiesced therein, and who had the prin- 

94 cipal part in performing said acts and all of them. Affiant 
further says it is not true that the present directors have no 

practical knowledge or experience in the business of said company, 
although he admits that prior to the said October, 1904, that said 
company found that it was not doing sufficient business; it also 
found that the said complainant was an incompetent and unfaithful 
manager, that he was feeding his family from the mill of the said 
company, and keeping no account of the merchandise used by him, 
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and not paying for same, and it removed him as manager. All the 
losses and debts of the said company from July, 1902, to October, 
1904, complained of in said bill, were all created and made by and 
under the direction of said complainant, then in charge of the busi¬ 
ness of the company, and when said complainant was removed as 
aforesaid, the said expenses of said company were cut down, the 
management made more conservative, sales persons put upon com¬ 
missions, rather than upon salaries, as said complainant had had 
them, and the business of the company has been increasing daily 
since, and said defendant company is advised that having partici¬ 
pated in all of its said acts, and having managed its said business, 
and incurred all of the indebtedness mentioned in said bill, that he, 
the said complainant, is now estopped from asking any relief from 
the results of his own acts. 

The total amount of the stock of the defendant company outstand¬ 
ing is 14,450 shares of the par value of $144,500., the amount of 
its bonds outstanding is $29,800. Its outstanding indebtedness, in¬ 
cluding all bills and accounts payable, (save the items following) is 
$2024., which represents its actual current indebtedness. It 

95 is further indebted in the amount of $4400. for money loaned 
to it for the purpose of enlarging its business, making its 

total indebtedness now outstanding other than its bonded debt, 
$6424., about $2000. less than it was on the day it began business, 
when complainant was its manager, and when he saw no necessity 
for the intervention of a Court of Equity to manage its business, and 
when it had practically no business. The plant of said defendant 
company has always been carried on its books at a value of $28,000., 
which price said complainant fixed as a fair value thereof. 

Not including the said real estate, plant, etc., said company has 
assets as follows: Horses and wagons, worth $1000; book accounts 
$4500; stock on hand and in process of manufacture, $2000; cash 
$175; making in all $7675.00; and its only debts, other than its 
bonded indebtedness, is the $4400. loaned to it, and $2024. current 
indebtedness none of which has matured. 

Affiant denies the allegations in paragraph 6 of said bill, and says 
that this company is not insolvent, that it has a daily increasing busi¬ 
ness and sufficient assets to pay all its debts, and has no matured 
notes whatsoever. He denies that said defendant borrowed money 
to pay interest on its bonded indebtedness, and says that all the 
money that it borrowed as aforesaid was used to buy grain to enlarge 
and carry on its business. Affiant says that the lenders of said money 
so borrowed were induced to lend same at the urgent request and 
solicitation of the complainant, who declared to them that if about 
$8000 were advanced, the company would be immediately able to 
do a flourishing and prosperous business. Said company is not 
threatened with any suits whatsoever, except by complainant, 

96 no attachment proceedings are threatening it, none of its 
assets are in danger of being levied upon, and the only money 

owing at the time said bill was filed, except said lop, was for current 
bills and merchandise which was well known to said complainant. 

Affiant denies the defendant company is being or has been badly 

7 — 1661 a 
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managed by the present directors, and says that all the bad manage¬ 
ment complained of in said paragraph 6, as shown on its face, is 
stated to be from July 1902, to September 1904, during all of which 
time the said complainant was the practical manager of said de¬ 
fendant. 

Affiant further says that the present board of directors of said de¬ 
fendant became convinced that the complainant was not honestly or 
faithfully conducting the affairs of the said company, and was not 
attending to business, and on October 8, 1904, they removed him as 
general manager, reduced his salary, put him and their previously 
salaried sales persons upon a commission basis, reduced the operating 
expenses of the said company, and increased its revenue; he avers 
that the average sales and expenses during the last four months, the 
complainant was in charge of the defendant company were: 


Average monthly sales, four months,. $2633.33 

Average monthly expense ...'.• $792.00 

that since the complainant was removed, the sales have been: 

ft 

For November 1904 . $2883.08 

December 1904 . 2929.95 

January 1905 ..,. 3754.75 

Advance orders for future delivery received in 

January . 770.42 

Current expenses, January 1905 . $602.55 


97 and the current expenses during January were smaller and 
have been each month since complainant was removed as 
aforesaid, than while under his, the said complainant’s management; 
and affiant says that the sales of said company are increasing daily, 
and its expenses are materially less than when complainant was in 
charge. The workmen of said company have not been idle a day 
since said complainant was removed as general manager, and all idle¬ 
ness of workmen complained of by said complainant, was by said 
complainant caused. 

Affiant further says that the bondholders of said defendant com¬ 
pany do not want the business of the company taken in charge of 
by this court, nor do its stockholders or creditors, except the com¬ 
plainant, and he says that practically all of the bonds issued by this 
company, which were sold, were sold by the complainant at par, at 
a time when the affairs of the company were not in as prosperous 
condition as they are now, and that complainant was directly re¬ 
sponsible for the borrowing of said money and that said complainant 
is therefore in no position now, when the affairs of the company are 
in a more prosperous condition than ever, to ask the Court to take 
such action as will likely result in loss to those whose money the 
complainant got for said company. 

The valuation placed by said complainant of $15000 or $16000 
upon the plant of said company is not the valuation placed thereon 
by said complainant when he separated the lenders of money and the 
bondholders of said company from their cash, for then he represented 
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same to be not less than $38,000 and having received their money 
upon such representations, and there being no material change in. 
their value since, the said complainant should not now be 

98 heard to belittle the value of the said plant or to ask relief for 
a position caused by himself. 

Affiant further says that said bill was not filed in good faith, but 
as an act of revenge, that the same does not seek any relief, merely 
asks the Court to operate and manage said business, and he is advised 
that an Equity Court will only appoint a receiver of a corporation 
preliminary to winding up its affairs, which affiant is advised will 
not be done by this Court, and that such relief (if it be what is de¬ 
sired by complainant) could noly be afforded him in the Courts of 
the State of Delaware. He further says that for some time prior to 
December 27, 1904, the said complainant had been visiting the 
offices of this Company, at night, for immoral purposes, and that on 
said date, and on the Saturday night prior thereto, he, the said com' 
plainant was seen at said offices, by affiant and other directors of 
said company, with his female companion, and that on the day 
following, December 28, his, the said complainant’s resignation as 
an officer of said company was demanded, and he was discharged 
from its employ, and that it was as an act of spite and revenge, he 
has filed his said bill. 

Upon advice of counsel, the said defendant through affiant its 
secretary, further says that said complainant has not in and by his 
said bill made or stated any cause of action, which will justify the 
relief sought by said bill, or any other relief, that said complainant 
can obtain full relief in a law court, and that therefore the rule 
against said defendant should be discharged. The bondholders who 
have requested the Court not to appoint a receiver own $24,600, out 
of $29,200 issued and stock amounting $102,860 out of 

99 $144,500 issued, all the creditors except to the amount of 
$824—make the same request; affiant further says that the 

said complainant sold his own bonds amounting to $2,700—repre¬ 
senting them to be the bonds of the company and at a time when he 
was employed by the company to sell its bonds thus obtaining money 
for himself which properly belonged to said company. 

ALLEN W. MALLERY, Secretary. 

Subscribed and sworn to before me a Notary Public in and for the 
District of Columbia, this 2nd day of February, 1905. 

NORTON M. LITTLE, 

[seal.] Notary Public, D. G. 

WHARTON E. LESTER, 

Sol’r for Deft. 
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100 In the Supreme Court of the District of Columbia. 

In Equity. No. 25125. 

George A. Webster, Complainant, 

V8. 

Washington Steel Cut Cereal Company, a Body Corporate, 

Defendant. 

I, Thomas Gordon, being first duly sworn, according to law, 
makes oath and says. 1 1 am a resident of the said District, and am the 
president of the said defendant company I have been connected 
with the said company since, to wit, February 1903. I was induced 
to become interested in the said company, and I induced my friends 
to buy the bonds of the said company, and lend it money, by reason 
of the representations made to me by the said complainant, George 
A. Webster, who, with the purpose of inducing me to invest in the 
said Company, and to have my friends invest therein, represented to 
me that the said defendant company owned land, on which was 
erected its mill, with machinery, which was of a fair market value 
of Thirty-eight Thousand dollars ($38,000.00); that he, said com¬ 
plainant, owned the patents under which the said defendant com¬ 
pany manufactured a part of its products, which patents he agreed 
to assign to the said company; that the said company was at that 
time perfectly solvent, was making money, but that it needed from 
$6000 to $8000 to develop and enlarge its business; that if said sum 
were raised, that said company would at once be upon a most profit¬ 
able and paying basis; that at that time the said company was 
unable to fill the orders for merchandise it received owing to 

101 a lack of capital. 

The condition of the said plant and mill is the same now 
as when said representations were made to me as above. Its business 
and financial affairs are better. 

Believing the said representations made by the said complainant 
as aforesaid, I acted upon same, and interested and induced my 
friends to invest in said company, which they did to the extent of 
purchasing the bonds of the said company at par, to the amount of 
$9000 and to lending the said company money now amounting to 
$4400. 

The said complainant after said time, and always, until he was re¬ 
moved as general manager of the said company, represented and de¬ 
clared that the said company was prosperous and doing well. He, 
said complainant, was removed as general manager of the said com¬ 
pany in October, 1904, because the directors of the said company, 
of whom affiant was and is one, found that he, the said complainant, 
was not rendering the said company honest or faithful services. 
Since the date of his said removal, the affairs of the said company 
have improved, the sales have increased greatly, and its financial 
affairs are far brighter than ever before. I have read the affidavit of 
Allen W. Mallery filed herein, and know personally all of the facts 
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therein stated, except those relating to the organization of said 
company, and know the same to be true. 

My friends who are the largest creditors of the said company, and 
who have purchased $9000 of its said bonds do not want this Court 
to take any action in this case, as prayed by complainant. I further 
say upon my own knowledge that holders of bonds to the amount of 
about $24,600. of the $29,200, issued, do not want a receiver ap¬ 
pointed for the business of the said company, and I do not 
102 believe that any of the other bondholders desire such action. 

I know that none of the creditors of the said company wish 
any such action, and also know that none of the debts of the said 
company are yet due. I further say that my friends and I are 
prepared, ready and willing to lend said defendant company more 
money to enlarge and carry on its business, if it becomes necessary 
or advisable so to do. 

I believe that the above entitled suit was filed in revenge and 
spite by said Complainant, who was forced to resign his office as Vice 
President and as a director of said Company, and was discharged 
as its employee because of his immoral practices which came directly 
under the personal observation of this affiant. 

THOMAS GORDON, President 


Subscribed and sworn to before me this 2nd. day of February, 
A. D. 1905. 


NORTON M. LITTLE, 


[seal.] 


Notary Public, D. C. 


A True Copy 
f Pp^t * 

.T R YOTTNCt CJptIc 

[SEAL.] By F.’ e‘. CUNNINGHAM, Ass’t Clerk. 


103 Order Dismissing Petition of Mary A. Parsons. 

Filed February 5, 1906. , 

. In the Supreme Court of the District of Columbia. 1 

: l Equity. No. 25934. ' I . 

■' : 1 Norton M. Little 

vs. 

Washington Steel Cut Cereal Co.*et al. 

This cause came on to be heard upon the petition filed herein by 
Mary A. Parsons, and upon consideration thereof, after hearing 
counsel for the parties hereto, it is this 5th day of February 1906, 
by the Court, 

Adjudged, ordered and decreed, that the relief asked in and by 
said petition be and the same is hereby denied, and said petition is 
hereby dismissed with costs. 

THOS. H. ANDERSON, Justice. 
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Appeal noted in open Court by S. Herbert Giesy, Solicitor for 
Mary A. Parsons and bond fixed at $100 or $50 cash in lieu of bond. 

THOS. H. ANDERSON. 

104 Order Requiring Security for Costs. 

Filed February 5, 1906. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25934. 

Norton M. Little 
v. 

Washington Steel Cut — Co. et al. 

The petitioner, Mary A. Parsons, who has this day noted an appeal 
from the order of this court, having been shown to be a non resident 
of the District of Columbia is this 5th day of February 1906 hereby 
required to give an undertaking to secure all costs in this Court oc¬ 
casioned by her in this cause within fifteen days from this date. 

THOS. H. ANDERSON, Justice. 

Affidavit of George A. Webster. 

Filed February 5, 1906. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 25934. 

Norton M. Little 

V8. 

Washington Steel Cut Cereal Co. et al. 

George A. Webster on oath says that he is the owner of Two Hun¬ 
dred ($200) Dollars’ worth of bonds of the Washington Steel Cut 
Cereal Company; that he held various positions, including 

105 those of Vice President and Manager, with the Company from 
the time of its organization until October, 1904 and is famil¬ 
iar with its property at Kenilworth, D. C.; that the machinery in the 
mill originally cost Twelve Thousand Dollars ($12,000) and is now 
reasonably worth Ten Thousand Dollars ($10,000); that the lots 
upon which the mill stands cost the Company Five Thousand Dol¬ 
lars f$5,000) and are worth from Three Thousand Dollars ($3,000) 
to Four Thousand Dollars ($4,000); that the mill building cost 
Eight Thousand — ($8,000 and could not be duplicated today for 
that amount, and that in his opinion Four Thousand, Nine Hundred 
Dollars ($4,900) for the property is a totally inadequate price. 

GEORGE A. WEBSTER. 
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Sworn and subscribed to before me this 3rd day of February, 
1900. 

BLANCHE L. CHADWELL, 

[seal.] • Notary Public. 


Subpoena. 

Issued January 2, 1906. 

* ^ 4 j 

In the Supreme Court of the District of Columbia. 

No. 25934, Equity Docket. 

Norton M. Little, Complainant, 

against 

Wash. Steel Cut Cereal Co. et al., Defendants. 

i 

The President of the United States to International Trust 
106 Co. of Maryland, Defendants (N. E.): 

You are hereby commanded to appear in this Court, at its 
first Special Term, occurring ten days after service of this subpoena, 
exclusive of Sundays and legal holidays, and answer the exigency of 
the original Bill, under pain of attachment, and such other process 
of contempt as the Court shall award. 

Witness, the Honorable Harry M. Clabaugh, Chief Justice of said 
Court, the 2" day of Jan. A. D. 1906. 

JOHN R. YOUNG, Clerk, 
By F. E. CUNNINGHAM, 

Assistant Clerk. 


Memorandum.— That the defendant, herewith served, is to en¬ 
ter — appearance in this suit, in the Clerk’s Office on or before the 
day at which this writ is returnable, otherwise the bill may be taken 
for confessed. 


Marshal’s Return. 

Returned Feb. 6, 1906. 

Defendant International Trust Co. of Maryland not to be found. 
Feb’v 6, 1906. 

AULICK PALMER, Marshal. 

\ 7 


D. S. MACK ALL, Atfy. 
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MARY A. PARSONS, PETITIONER, VS. 


107 Order for Citation. 

I 

Filed February 10, 1906. 

In the Supreme Court of the District of Columbia, the 10 Day of 

February, 1906. 

Equity. No. 25934. 

Norton M. Little 
vs. 

Washington Steel Cut Cereal Co. et al.. Defendants. 
Mary A. Parsons, Petitioner: 

The Clerk of said Court will please issue citation on the appeal 
allowed Mary A. Parsons Petitioner, to Norton M. Little, Washing¬ 
ton Steel Cut Cereal Co. a corporation and International Trust Com¬ 
pany of Maryland a corporation. 

S. HERBERT GIESY, 
Attorney for Petitioner. 


108 In the Supreme Court of the District of Columbia. 

No. 25934. In Equity. 

Norton M. Little 
vs. 

Washington Steel Cut Cereal Company, a Corporation, et al. 

The President of the United States to Norton M. Little, Washington 
Steel Cut Cereal Company, a corporation, and International Trust 
Company of Maryland, a corporation, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal entered in the Supreme Court of the District of Colum¬ 
bia, on the 5th day of February, 1906, wherein Mary A. Parsons, 
petitioner, is Appellant, and you are Appellees, to show cause, if 
any there be, why the Decree rendered against the said Appellant, 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this Fifth day of Feb¬ 
ruary, in the year of our Lord one thousand nine hundred and six. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 





• • ttoRTOttlr; LtTTtte fiT'At. ;f>7 

Service of the above Citation accepted this — day of-, 190—. 


Attorney for Appellee. 

[Endorsed:] (22.) 20382. No. 25934. Equity. Norton M. 

Little vs. Washington Steel Cut Cereal Co. et al. Citation. Issued 
Febr’y 5, 1906. Served copy of the within Citation on Norton M. 
Little Feb’y 12, 1906. No copy for other appellees. Aulick Palmer, 
Marshal. B. Giesy, Attorney for Appellant. 


109 Undertaking for Security for Costs. 

Filed February 26, 1906. 


In the Supreme Court of the District of Columbia, the — Day of 

..— . 19—. 


In Equity. No. 25934. 

Norton M. Little, Plaintiff, 

vs. 

Washington Steel Cut Cereal Co., International Trust Co. 
op Maryland, Defendants; Mary A. Parsons, Petitioner. 

The petitioner, and The United States Fidelity & Guaranty Co., a 
Corporation of the State of Maryland, her surety, appear, and, sub¬ 
mitting to the jurisdiction of the Court, hereby undertake for them¬ 
selves and each of them, their and each of their heirs, executors, ad¬ 
ministrators, successors, and assigns, to make good all costs and 
charges that the Plaintiff or defendants may be put to in case the 
petitioner is non suited, or judgment be given against her; and 
they further agree that such judgment against the Petitioner may 
be rendered against all the parties whose names are hereto affixed. 

MARY A. PARSONS, 

THE UNITED STATES FIDELITY & 
GUARANTY CO., 

By J. S. SWORMSTEDT, 

Attorney in Fact. [seal.] 


Approved, February 26th, 1906. 

HARRY M. CLABAUGH, 

Chief Justice . 
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&ARY A. PARSONS, PETITIONER, VS. 
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110 Order for Appearance. 

Filed March 2, 1906. 

In the Supreme Court of the District of Columbia, the 2nd Day of 

March, 1906. 

Equity. No. 25934. 

Norton M. Little 
vs. 

Washington Steel Cut Cereal Co. 

The Clerk of said Court will enter my appearance for complainant. 

WHARTON E. LESTER, Solicitor. 


Ill Filed March 2, 1906. 

In the Supreme Court of the District of Columbia. 

No. 25934. In Equity. 

/ 

Norton M. Little 
vs. 

Washington Steel Cut Cereal Co. et al. 

Know all Men by these Presents, That we, Mary A. Parsons, as 
principal, and The United States Fidelity & Guaranty Co., a corpora¬ 
tion of the State of Maryland, as surety, are held and firmly bound 
unto the above named Norton M. Little, Washington Steel Cut 
Cereal Co., a corporation, and International Trust Co. of Maryland, 
in the full sum of one hundred dollars to be paid to the said Norton 
M. Little, Washington Steel Cut Cereal Co., a corporation, and 
International Trust Co. of Maryland, a corporation, executors, ad¬ 
ministrators, successors, or assigns. To which payment, well and 
truly to be made, we bind ourselves, and each of us, jointly and 
severally, and our and each of our heirs, executors, administrators, 
successors, and assigns, firmly by these presents. Sealed with our 
seals, and dated this 23d day of Feb’y, in the year of our Lord one 
thousand nine hundred and six. 

Whereas the above-named Mary A. Parsons, petitioner, has prose¬ 
cuted an an appeal to the Court of Appeals of the District of Co¬ 
lumbia, to reverse the Decree rendered in the above suit by the said 
Supreme Court of the District of Columbia: 

Now, therefore, the condition of this Obligation is such, That if 
the above-named Mary A. Parsons, shall prosecute her said appeal 
to effect, and answer all costs if she shall fail to make good her 


NQRTQN M. LITTLE ET AL. 


plea, then this obligation shall be void; otherwise, the same shall 
be and remain in full force and. virtue. 

MARY A. PARSONS. [seal.] 

THE UNITED STATES FIDELITY & 
GUARANTY CO., [seal.] 

By «J. S. SWORMSTEDT, [seal/ 

Attorney in Fact. 

Sealed and delivered in presence of— 


The undersigned surety consents to the erasure of the words “dam¬ 
ages and” so that the bond reads “answer all costs.” 

THE UNITED STATES FIDELITY & 
GUARANTY CO., [seal.] 

By J. S. SWORMSTEDT, 

Attorney in Fact. 

/ 

Approved the 2nd day of March, 1906. 

HARRY M. CLABAUGH, 

Chief Justice , 8. C. D. 0. 

[Endorsed:] Supreme Court, District of Columbia. No. 25934. 
Law. Equity. Norton M. Little vs. Washington Steel Cut Cereal Qo. 
et al., Defendants. Mary A. Parsons, Petitioner. Bond for Appeal 
to Court of Appeals. 

112 Order Overruling Objection to Approving of Appeal Bond. 

Filed March 2, 1906. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25934. 

I 

Norton M. Little 
vs. 

Washington Steel Cut Cereal Co. et al. 

This cause came on to be heard upon the* objections of com¬ 
plainant and said defendant Washington Steel Cut Cereal Com¬ 
pany by their attorney, Wharton E. Lester, to the approval of the 
appeal bond tendered herein for approval, said bond having been 
altered in the presence of the Court by counsel for petitioner, Mary 
A. Parsons, by his crossing out the words “damages and” in the third 
line from the bottom thereof, with the consent of the surety thereon,, 
but without the knowledge of the said petitioner and upon considera¬ 
tion thereof, it is this 2" day of March, 1906, ordered that said ob¬ 
jections be and thev are hereby overruled. 

“ HARRY M. CLABAUGH, 

Chief Justice. 
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maby: a..parsons,, petitioner, vs. 


Appellants Designation for Transcript of Record. 

Filed March 30, 1906. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 25934, Docket 57. 

Norton M. Little 

V8. 

Washington Steel Cut Cereal Company and International 

Trust Co. or Maryland. 

The Clerk will please prepare the transcript of the record 

113 in the above entitled cause and include therein: 

Original Bill filed Jan’y 2, 1906. 

Answer of Def’t No. 1 and appearance of W. E. Lester 
Order appointing Receivers 

Receivers’ Report No. 1 T 

Answer of Def’t No. 2 Filed Jan’y 8, 1906 

Petition of Def’t No. 2 for leave to foreclose 

Jurat and Exhibit filed Jan’y 8, 1906 

Affidavit accompanying same 

Order authorizing foreclosure under Deed of trust passed Jan’y 8, 
1906 

Affidavit of W. C. Clephane 
“ “ Allen W. Mallerv 

Report and petition of Trustee International Trust Company filed 
Jan’y 26, 1906 

Order directing Receivers to execute deed 

Receivers’ Report No. 2 ' ’ 

Petition of Mary A. Parsons to vacate decrees ' ■ 

Exhibits A & B to petition 
Petition dismissed Appeal noted 

Order requiring security for costs ’’’ 

Affidavit of Geo. A. Webster ” '' ! 

Spa. to answer of Jan’y 2 returned not found 
Order for Citation 

Citation ._ ' 

Undertaking for security for costs * ‘ ' 

Appearance of Wharton E. Lester for Complainant 
Appeal Bond 

Order overruling objections to Bond 

S. HERBERT GIESY. 

114 Service of copy of above order acknowledged this 30th day 
of March 1906. 

WALTER C. CLEPHANE, 

’ t . , A tty for International Trust Co. of Md. 





NORTON M. LITTLE ET AL. 
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I, S. Herbert Giesy on oath say that I did this 29th day of March 
1906 leave a copy of the annexed order at the office of Wharton E. 
Lester and afterwards saw the said Lester and asked him to acknowl¬ 
edge service thereof which he refused to do. 

S. HERBERT GIESY. 

Sworn and subscribed to before me this 29th day of March 1906. 

JOHN R. YOUNG, Clerk. 

115 Appellee’s Designation of Portions of Transcript for Appeal. 

Filed April 2, 1906. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 25934. . ! 

Norton M. Little 1 

VS. 

Washington Steel Cut Cereal Company et al. 

Comes now the defendant and appellee International Trust Com¬ 
pany of Maryland and, without waiving its right to move to dismiss 
the appeal taken herein, designates the following parts of the record 
and proceedings in the above entitled cause as deemed necessary and 
material by it for the proper determination of said appeal, in addi¬ 
tion to the parts heretofore designated by the appellant Mary A. 
Parsons, to wit: 

1. The request of bondholders that the principal of bonds may be 
declared due and payable, filed with the affidavit of Walter C. Cle- 
phane. 

2. Copy of resolution of the Board of Directors of the Washington 
Steel Cut Cereal Company adopted at a meeting held January 6, 
1906, accompanying the affidavit of Allen W. Mallery filed January 
8, 1906. 

3. Affidavit of Allen W. Mallery filed January 17, 1906, and copy 
of resolution of the Board of Directors of the Washington Steel Cut 
Cereal Company adopted at a meeting held January 15, 1906. 

116 Note. —The order to the Clerk filed by the appellant desig¬ 
nating parts of the record to be included in the transcript 

refers to an affidavit of Allen W. Mallery, but which of the above 
mentioned affidavits is meant is not specified. This defendant desires 
both affidavits incorporated in the transcript. 

4. Exhibit appended to the report of this defendant filed January 
26,1906, showing a declaration by it that the principal of the bonds 
therein referred to is due and making demand upon the Washington 
Steel Cut Cereal Company for payment. 

5. Copy of all docket entries under date of February 5 and Feb¬ 
ruary 6, 1906, showing that the deposit for costs made by Mary A. 
Parsons was not made until after dismissal of her petition. 

WALTER C. CLEPHANE, 

Attorney for Appellee International 

Trust Company of Maryland. 
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M. A. PARSON^ PETITIONER, VS. N. M. LITTLE ET AL. 


117 No. 25934. 

Supreme Court of the District of Columbia. 


% 

Parties. 

Action. 

Complainant’s Solicitor. 

Costs. 

Little, Norton M. t 

V . 

Washington Steel 
Cut Cereal Co.; 
International 
Trust Co. of Mary¬ 
land. 

For receiver. 

i 

D. S. Mackall. 

# 

Defendants’ Solicitor-. 

W. E. Lester S. H. Giesy 
for Petitioner Mary A. 
Parsons W. C. Cle- 
phane for No. 2. 

Clerk. 

Marshal...- 

Examiner .... 
Depositions ( ). 

Auditor. 

Printer. 

Witnesses. 

Solicitor. 


Date. 

Proceedings. 

De¬ 

posits. 

Fees. 

Total. 

Clerk’s 

fees. 

189-. 

1906. 
Feb. 5 

Darinqlt. toward posts Jv— bv —. 





******* 

Petition of Mary A. Parsons to vacate de¬ 
cree filed. .... 

< 

25 


i 

i 

i 

II II 

Exhibits A & B to Petition filed. ..... ... 


25 



<1 <1 

Petition dismissed. Appeal noted. Bond 
*100 M. 74 d. 478 . 


40 


t 

<1 II 

Order requiring security for costs M. 74 
n, 478. 


40 


♦ 

«< (1 

A tfidavit of George A. Webster. 


25 


r 

" 6 
ii c< 

! Additional deposit for costs by 8. H. Giesy. 
Spa. to answer of Jan. 2, returned not 
found.. 

5.00 

25 


I 

♦ 

* 


******* 


i 



118 Supreme Court of the District of Columbia. 

United States of America, District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
117, inclusive, to be a true and correct transcript of the record, as 
per directions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 25934 in Equity, wherein Norton M. 
Little is Complainant and Washington Steel Cut Cereal Company, 
a Corporation, et als., are Defendants, as the same remains upon 
the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the city of Washington, in said District, 
this 17" day of April, A. D., 1906. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1661. Mary A. Parsons, petitioner, appellant, vs. Norton M. Little 
et at. Court of Appeals, District of Columbia. Filed Apr. 17, 1906. 
Henry W. Hodges, clerk. 
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Noi 1661 . 


I 1 V 




MARY A. PARSONS, Petitioner, Appellant, 

vs. ■ 


* v “* A • 


AT'-' 


NORTON M. LITTLE, WASHINGTON STEEL CUT 
CEREAL COMPANY, a Corporation, and INTERNA¬ 
TIONAL TRUST COMPANY OF MARYLAND, a Cor- 


> 




PORATION. 
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,-i>A 




S. Herbert Giesy, 
Solicitor for Appellant. 
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"• r , ■ 
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Judd A Dxtweilxb (lira), Pbintebs, Washington, D. 0. 21942 
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APRIL TERM, 1906. 



No. 1661. 


MARY A. PARSONS, Petitioner, Appellant, 

vs. 

NORTON M. LITTLE, WASHINGTON STEEL CUT. 
CEREAL COMPANY, a Corporation, and INTERNA¬ 
TIONAL TRUST COMPANY OF MARYLAND, a Cor¬ 
poration. 


BRIBE 1 . 


The motion to dismiss filed by the appellees in this cause 
states to the court three reasons why the motion should be 
granted, but none of them furnish good grounds for such 
action. 


I. 

The first, that the appellant is not a party to this cause 
and has "no standing in this court and had none in the su¬ 
preme court of the District of Columbia. 



% 


9* 







2 

The appellant, Mary A. Parsons, is the owner of $6,600 
worth of the bonds of the Washington Steel Cut Cereal Com¬ 
pany (R:, 45), the whole issue of such bonds being $50,000, 
the appellee The International Trust Company of Mary¬ 
land being the trustee named in the deed of trust given to 
secure said issue of bonds (R., 12). 

On the 2d day of January, 1906, the appellee Norton M. 
Little filed a bill in equity (R., 1) against the Washington 
Steel Cut Cereal Company, a corporation, and the Interna¬ 
tional Trust Company of Maryland, a corporation, alleging 
that the said Steel Cut Cereal Company was insolvent and 
praying for the appointment of a receiver, this being the only 
prayer except the prayer for process and general relief 
(R., 3). 

On the 8th day of January, 1906, before being served with 
process (R., 55), the International Trust Company of 
Maryland, without answering the bill, filed a petition pray- 
ing that the other parties to the cause be required to show 
cause why the prayers of its petition should not be granted 
(R., 12), and that the court pass a decree of foreclosure and 
sale of the estate, benefit, and equity of redemption of the 
said Washington Steel Cut Cereal Company (R., 12). 

Without the issuance of any rule to show cause or any 
process, on the same day the petition was filed a decree ^ras 
passed authorizing and empowering the International Trust 
Company of Maryland to foreclose under the deed of trust 
after ten days’ previous advertisement thereof in the Even¬ 
ing Star (R., 33), changing the terms of the deed of trust, 
which provided for advertisement once a week for eight suc¬ 
cessive weeks in two daily newspapers published in Balti¬ 
more, Maryland, and Washington, D. C. (R., 26). 

The sale was made on the 19th day of January, 1906 








3 

(R., 36), and confirmed finally on the 26th’day of January, 
1906 (R., 41). 

Before the expiration of the January term of the equity 
court the appellant, Mary A. Parsons, filed her- petition ask¬ 
ing that the order finally ratifying the sale be vacated, and 
offering to show under an order nisi that the price for which 
the property was sold was inadequate, and that there was 
collusion between the purchaser and a portion of the bond¬ 
holders (R., 45 and 46). 

The court took jurisdiction of the petition and heard the 

* 

argument of counsel for the parties hereto and then refused 
the relief prayed (R., 53). 

The appellant, Mary A. Parsons, is a bondholder, and as 
such a quasi party to the case and had a right to be heard 
therein. 

“The general rule is that the bondholders, being quasi 
parties in a trustees’ suit, may, if adequate cause is shown, 
intervene and make themselves actual parties as long as the 
proceedings are in fieri and not definitely closed by the 
course and practice of the court.” 

Shorts’ Law of Railway Bonds and Mortgages, § 492. 

* 

“In such cases the parties who are not named may come 
in under the decree and take the benefit of it, or show it to 
be erroneous or entitle themselves to a rehearing. In other 
words they may intervene and make themselves actual 
parties so long as the proceedings are in fieri and are not 
definitely closed by the course and practice of the court.” 

Campbell et al. vs. The Rly. Co. et al. } 1 Woods, 377. 

“The privilege of intervention is open to them even after 
the suit has passed to the appellate court and been remanded 
to the lower court.” 

Shorts’ Law of Rly. Bonds and Mortgages, § 482. 

56 Vermont, 82. j 
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“As to the right of Williams and Thomson, to appeal, this 
depends on their right to intervene and contest the allow¬ 
ances to the trustees; or rather on the power of the court to 
allow them to do so. And we do not well see how this power 
can be doubted if they had a substantial interest at stake.” 

Williams vs. Morgan, 111 U. S., 696. 

Central Trust Co. of New York vs. California and 
Nevada R. Co. et al., 110 Federal Reporter, 70. 

“If the decree or the sale under it was a fraud of the rights 
of the bondholders, their remedy is by a direct proceeding to 
set aside the sale or the decree, and to proceed anew with 
another foreclosure of the mortgage.” 

Richter vs. Jerome, 123 U. S., 247. 

The appellant, Mary A. Parsons, certainly took the course 
here suggested by the United States Supreme Court, praying 
that the confirmation of the sale be vacated and that she be 
given an opportunity to set it aside. That the sale was a 
“fraud on the rights of the bondholders” is sufficiently shown 
by the departure from the terms of the deed of trust and ad¬ 
vertising for ten days instead of once a week for eight suc¬ 
cessive weeks (R., 26). 

All bondholders, including the complainants themselves, 
have to establish their claims in the case before it is finally 
closed and before a distribution of the assets can be made. 

I 

Galveston Railroad vs. Cowdrey, 11 Wallace, 478. 

Richardson vs. Green, 133 U. S., 31. 

Creditors who are allowed to prove debts and persons be¬ 
longing to a class on whose behalf a suit is brought are re- 




garded as quasi parties, and of course may have a standing 
in court. 

Anderson vs. The Jacksonville, P. & M. Railroad Co., 
2 Woods, 630. 

Jones on Railroad Securities, § 448. 

Ringen Stove Co. vs. Bowers, 109 Iowa, 183. 


The second ground advanced for dismissing this appeal is 
that the order denying the appellant the relief prayed in her 
petition was not an order from which ah appeal lies to this 
court. 

Section 226 of the Code provides: 

“Appeals shall also be allowed to said Court of Appeals 
from all interlocutory orders of the supreme court of the Dis¬ 
trict of Columbia, or of any justice thereof, whereby the 
possession of property is changed or affected.” 

This contention has already been ruled on adversely .by 
the Supreme Court of the United States in the case of 
Kenaday vs. Edwards, 134 U. S., 124. 

This was a case exactly similar to the present case, where a 
sale of real estate by James B. Green, a trustee appointed by 
the supreme court of the District of Columbia by virtue of 
the will of Mary E. MacPherson, had been confirmed by the 
court. A petition was filed to set aside the sale by the cestuis 
que trust and overruled and an appeal taken to the court in 
general term. 

Edwards vs. Maupin, 18 D. C., 39. 

A 

The general term reversed the order refusing the relief 
prayed by the petition and the order confirming the sale, 
and removed the trustee. 



0 


The United States Supreme Court affirmed this action and 
adopted the language of the general term: 

• “It is apparent that in this case the most substantial 
rights of the parties were involved. Here is an application at 
the same term, at which an order is passed ratifying a sale, 
which, being passed and not appealed from or corrected in 
any other mode, would definitely settle the rights of the 
parties and deprive the petitioners absolutely and forever 
of a title to real real estate by the conversion of the realty 
into a sum of money, whether the full or an inadequate 
price for the value of the land need not be considered.” 

Kenaday vs. Edwards, 134 U. S., 124. 

III. 

The words “damages and” were crossed out of the bond, 
on the demand of the Washington Steel Cut Cereal Company, 
by its attorney, Wharton E. Lester, the surety on the bond 
consenting thereto (R., 59). 

The signature of the appellant was not absolutely neces¬ 
sary on the bond, the security being what the court desires. 

Scruggs vs. Memphis and Charleston Railroad Co., 
131 U. S., cciv. 

“The whole object of the law in that respect is security. 
That is a question for the court below; if the security is 
sufficient, the bond is sufficient.” 

Brockett et al. vs. Brocket!, 2 Howard, 240. 

The security consented in writing (R., 59) and the ap¬ 
pellant by her attorney, she being in Los Angeles, California, 
at the time of approval of the bond. 

' Respectfully submitted. 

S. Herbert Giesy, 
Solicitor for Appellant, 
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L On January 2,, 1906,' cotnplainant, below, Norton M. 
Little, filed-lps original bill praying fpr-a receiver for the 
defendant, Washington Steel Cut Cereal .Cpmpany, which 
defendant fijed its answer .on the same: day, and receivers 
were immediately appointed as . prayed- (Ree., ,pp. 1-6) 1 . 


filed their first report, valuing the real estate of. said de¬ 
fendant at . $6,000; and stating that., practically. the .same 
property had. beerh.sold on a previous occasion by order 
of this court for \$5,000 (Rec., p. 9)! Appellee interna¬ 
tional Trust Company was made defendant to the bill, it 













2 


being the trustee named in the deed of trust given by 
its codefendant to secure an issue of $50,000 bonds. The 
(Jefjendant Trust/Qompany,.ro?ilizing' r ,the npceSsity fpi* ah 
earjy sale, for reasons Appearing .in the record, and Acting 
upon the request of its.codefendant, and.a large number 
of its bondholders," obtained permission of' the lower 
court to enforce the power of sale vested in it (Rec., pp. 
32, 33). This permission was proper, if not necessary, as 
the receivers had actual possession of the property cov¬ 
ered by the trust, and the trustee' could not take it from 
them without leave of court, though title thereto was in 
it. The court, recognizing the conventional trustee, as¬ 
sumed no control over it, though in its decree granting 
the permission sought, did direct the trustee to convey 
to the purchasers the assets of the insolvent company 
upon compliance with the terms of the sale (Rec.,p. 33). 
After due advertisement, said assets were sold under 
favorable auspices for the-sum’ of $5,157,00 (Rec., pp. 
36-38). Appellee Little was the purchaser of practically 
all of the property,which’was"forthwith delivered to him 
without the slightest objection .or* protest on the part' of 
the appellant. The principal part of the real estate was 
conveyed to said appellee by said trustee on the 22d 
day of January, he having on or fjgfore that date com¬ 
plied with the terms of the sale, and the remaining lots 

1 * * * f , 0 r\ * ..... 

were subsequently, but prior To 'February 2d(Rec. : ,p,42), 
conveyed to him by the said trustee, and by said re¬ 
ceivers, who were directed by the court to join in such 
conveyance in order to perfect" the record title 1 thereto 
(Rec., pp. 41, 43). Thus all of the property had been 
sold, delivered, and conveyed»to the purchaser/who 
had complied with the terms of sale and • taken posses¬ 
sion of the property before any objection to the-sale 
was heard. The defendant trustee, desiring to settle, its 
accounts in court, on January 26, 1906; obtained a -ref- 
erence of the cause to the auditor, in which order of-ref 1 



erence the court confirmed the ; sales .which had been 
m,ade and fully completed (Rec., pp. 41, 42). This con¬ 
firmation was^ wholly unnecessary and; amounts to po 
more than an approval by the court of the act of the 
trustee. .The defendant trustee filed its report (Rec., pp. 
3Q-38),and the receivers filed their second; account (Rec>, 
pp v 42-44)showing the fairness of the sale, the fact that 
the property brought as much as it hpd on the occasion 
of a former sale, and about twice its appraised value. 

„ This was the condition of affairs on February;5th, .the 
last day of. the January term, when appellant, without 
any authority so to dp, deposited her petition with the 
clerk of the court (Rec., pp. 45,46), and at once moved the 
court to vacate its order of January 26, referring the case 
to the auditor, in which was the surplusage ratifying the 

sales. It will be noticed that the court was not asked to 

* . . ' ' . 

modify or vacate either its order of sale of January 8th, 
’ which directed a conveyance of the property upon com¬ 
pliance with the terms of sale, upon the faith of which 
the purchaser bought, paid his money, and took posses¬ 
sion of the property, or that portion of its order, of Jan¬ 
uary. 26 directing its receivers to join in a deed convey¬ 
ing a part of the real estate, Appellant was not a party 
to the record, and, if she was the owner of bonds, was 
represented by the defendant trustee. She neither asked 
for nor obtained " leave of the court to intervene or be- 

♦ i 

come a party to the cause. She did not make the deposit 
for costs required by rule 113 of the Supreme Court of 
theDistrict of Columbia (Rec., p. 62). She did not attack 
the action of the trustee, or claim that it was unfaithful 
or not properly representing her interests; she did not 
allege that any one was willing to bid more for the prop¬ 
erty; she did. not verify her petition, or even sign it, ex¬ 
cept through her solicitor; she did not pray for process 
against any party, and when her petition was dismissed, 
begaiiSe she was not a party, and had shown no reason 
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why she should become one, or be granted any relief 
she sought, appealed to this court (Rec., p. 54). It will 
also be noticed that she did not pray for any general 
relief. 

♦ i 

In the presence of the lower court, without the knowl¬ 
edge or consent of his client, appellant’s counsel erased 
the words “ damages and ” in the appeal bond tendered 
for approval, thus making it in form a cost bond, rather 
than a supersedeas bond, which bond the lower court 
approved, over the objections of appellees, who con¬ 
tended that the material alteration made in the bond 
without the knowledge of the principal rendered it void 
(Rec., p. 59). 


Grounds of Motion. 

9 

1. Appellant is not a party to the cause and can not 
appeal from, a decree rendered therein. 

2. The decree from which the appeal is taken is not 
a final order or decree from which an appeal will lie. 

3. Appellant did not give the bond required on appeal. 


BRIEF AND ARGUMENT. 

I. 

Appellant is Not a Party to the Cause, and Can 
Not Appeal From a Decree Rendered Therein. 

By section 226 of our Code, an appeal is allowed to 
“ any party aggrieved by any final order,” etc. The ap¬ 
pellant is not a party to the record, and can have no 
rights unless she obtained rights by merely depbsiting 
her unverified petition with the clerk of the lower court, 
entitled in the cause as numbered in that court. She did 
not ask or obtain leave of the court to intervene; did not 
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make the deposit for costs' requiredby- rule 113 of the 
Supreme Court: did not' issue process on her; petition; 
did not pray for process; did nothing but deposit her un¬ 
verified petition with the clerk, which petition was-on 
the same day d ismissed'by the court: ? “ ’ : ' < t ! 

An appfeal can not be prosecuted by a stranger to the 
record. - 

. „ . . * S .■ t .) r *• * . v • * “ . ' 

Ex parte Cutting, 94U* S., 14c.: r i". ' 

Ex parte Cockroft, 104 U, S., 578. • . 

. • Guion us., Ins. .Qo., 109 fJ. S.,158. . , .. c 

Bayard vs. l»omhard, 9 How., 530. 

Harrison j ys.- Jfixon, 9 Pet., 483. 
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Xeave of court is always necessary to entitle third per¬ 
sons tointerveneina cause. 


f ' m* * At* / l 


Ex partp Caitin^,' 94 .U. S., supra. 


In which, the courts says: 

, “It -is apparent that if one wishes to-intervene 
. and become a party to a suit in. which he is in¬ 
terested, he must not only petition the court to 
. that effect, lout his'.petition must be granted.” 
“One who isi npftap&riy .to a suit.either,by an 
- . express, order of :th.elfcmpft:to that effect,, or by be- 

,u... ing treated; as; suedi^tphn Vnot take an appeal 
t therein.?:-. . . ; 

“ ' v Ex parte Cockroft, 104''*tf! 

1 * \ “ * -. * 

•“ The rmere'filing of a petition to be made a 
•" ;: ; ' party-in a pendingsuit does not operate to make 

the petitioner a party.” . 

* • '■* . . 11 * 

• . 1 Beach Eq. Practice, sec. 580. 

Walter us. Chichester, 84 Va., 723. 

Piedmont Ins. Co. vs. Maury, 75 Va., 508. 


• t, • .■ 

¥ j 

■i • 1 < 

, .» ,t • 

^ - * * 


■V. 


¥ *» S. 

*■ J ' V 


Smith us. Gale, 144 U. S., 509. 

Gall us. Gail, 40 S. E., 380; 50 W. Va., 523. 


* S -iV' t *V‘ • 
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• “ The mere filing of a; petition for leave to in¬ 

tervene,-in .the absence of an order of the court 
granting, leave does not make such petitioner a 
party to the suit.” 

. In re Doyle’s petition, 14 R. I., 55. 

No process was issued or prayed by appellant, and she 
would be without standing in this court had she merely 
obtained leave to file the petition set forth in the record. 
The method of procedure necessary to become a party in 
a cause is clearly indicated in an opinion of this court. 

In Gilbert vs. Endowment Association, 10 App., 316, 
one Carrie H. Smith, claiming to be interested in the 
fund involved in that cause, filed a petition, and ob¬ 
tained an order of the court making her a party, but no 
service of process on her petition was had (p. 323), and- 
' no further proceedings were taken- thereon. She made a 
motion in this court to dismiss the appeal entered, and 
the court said (p. 333): 

“According to the record , Carrie H. Smith has 
no standing in this court for any purpose. . 
While the. record before us does not so show, it 
seems to be conceded that upon her petition there 
was an order making her a party to the suit, and 
presumably as a party complainant. But, on her 
part, it is specifically alleged that her interests are 
not identical with those of the original complain¬ 
ant, or even similar to them, but, on the contrary, 
are rather antagonistic. And yet, ... no 
service of process has been had upon any one, no 
answer has been required or made. 

Original parties should npt, under such circum¬ 
stances, be deprived of the control of their hause, 
much less should they be required to take notice 
of a matter of which notice is required to be given 
to them, if the petitioner would have any action 
whatever by them. The mere filing Of a petition 
and an ex parte order under it can nQtleompel 
parties to take notice of the petitioner oft “ appeal 
or in any other way.” 
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Apparently.appellant did riot consider herself an inter¬ 
vener. She did hot make'the deposit for costs required 


by rule 113 of the Supreme'Court until after her peti- 

f * 

tion was dismissed (Rec., p. 62). This one'fact justified 
the dismissal of the petitibft;Land no* appeal from such 
decision should be allowed. Appdffent should not. be 
heard in‘t]iis court to complain of the lower court’s re¬ 
fusal to .jttuilify one of the rules of that court. < ^ 

In Lamon. vs. McRee, 18 D. CL, 446, it was field" that no 
appeal would lie- by a person whose application" to be 
• admitted as a party to a cause has been Refused by the 
equity justice. r ^ . f • 

'fn^that case one Doolittle asked to Be made party de- 

* k V^fl j 1 ; *■ * “ • 

fendarit. The court passed an order “That the itfotion be 
denied and overruled.’.’ The court held that the applies- 

'• I * V * . ♦, , «V? i , • “ *■ . , 

tion should have been “by petition verified by affidavit, 
showing why the applicant has a right to come in and be 
made a party” (p.,,467), and said: • ’• • 


“Indeed, qpon the authorities, the right of a 
person to cojne in, as a matter of course, is one 
admitting. qf very grave doubt, and the courts 
when confronted by an objection from the parties 
, have frequently, declared no such right exists. 
Greggs vs. B. & 0. R. R., 14 Md., 479; Shields vs. 
Barron, 17 How., 145; Lewis vs. Darling, 16 Id., 8. 

. . . It is evident the order denying the mo¬ 
tion is not an appealable order. Parties only can 
appeal, and Doolittle is not a party to this cause. 
Strangers to the proceedings can have no such • 
right, and Doolittle’s complaint, which he asks us 
to hear, is that the court would not admit him as 
a party.” ’ .. . ... 


Although we conceive the proposition is not necessarily 
involve<i,-it is submitted that appellant has shown no 
Q&use why She should be allowed, to interverie in this case. 
She presented a mere unverified petition, signed by her 
attorney, stating that she is a bondholder, and that the 
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price the property brought, is- inadequate.. It does not 

t % ■ • 

satisfactorily appear that she is even a bondholder...§he 
does not show that the property is really worth more 
than it brought. She does- not intimate that at another 
sale it would bring more. She does not offer to pay more 
than it brought, or to stand good for any loss.occasioned 
by another sale. She does not deny that the property 
sold for about twice its appraised value, which appraised 
value, according to law, is not less than two-thirds its 
true value (Act Gong. July 1, 1902), and - does not dis-. 
pute the fact, shown by both of the reports of the re¬ 
ceivers, that practically the same property was sold on 
a former occasion, by order of the same court, for about 
the same price. Her petition shows- no facts, to warrant'^ 
her intervention. She does not pretend that she had no 
notice of the sale; on the contrary shows by the letters 
her attorney wrote that she had ample notice thereof 
(Rec., pp. 46, 47). She does not say that her attorney of 
record was not present in person at the sale, and shows 
no reason for her delay in attacking the sale, when, ac¬ 
cording to the letter mentioned, she knew of the decree 
of sale, its terms and conditions. She kept quiet until 
the sales were all completed, the purchase money paid, 
the purchaser in possession of all of the. property, and 

ft 

the last day of the term was at hand. Her petition con¬ 
tains practically none of the necessary allegations of a 
petition to intervene. 

The trustee’s report shows the sale to have been, in 
all respects, fair and properly conducted; the weather 
was good, and a large crowd was in attendance. The 
price was a fair one. Appellant does not attack the bona 
fides of the trustee, and, until she does that successfully, 
has no right to ask to be made party to the cause. 

“The rule is now well established that the in¬ 
dividual bondholder, and the separate beneficiary, 
will not be made parties to suits relating.to* the 




■ v; V, 


mortgage: Or trust -.deed unless: it is alleged anil 
shown that, the. trustee is incompetent, or for some 
reason can not faithfully represent the: cestui que 
trust.” . - 

t ■ ■ •* • ' .*;* •*' r * * « " .• ‘ 1 

1 Beach, Eq.Pr., sec. 574... 

. Van Zile, Eq; Pr:,,secv'294. / 

->» •• Fletcher, Eq. PI. & Er-y efec. 34. ' i : 

171-i - • ; • 

• ■ . V iv i*,. ,»* 

Bondholders’ and beneficiaries will only be allowed to 
intervene when the trustee is shown to have acted in 

*• i 

bad faith, or has refused to .represent their interests. 

• Farmers'■ t. &. T. Co. vs\ Kansas City Go., 53 F. 

•••• . • r., 182.' 

Ency. PI. & Pr., voi. llrp: 500. 

Richards vs. C. & R. Qo.*, 1 Hughes, 28. , 

Skiddy vs. Atlantic Co,, 3 Hughes, 320, 

Clyde vs. Richmond, 55 F. R., 445. 

Consolidated. Water Co. ns. City of San Diego, 92 
Fed., 759. 


It being undisputed that the trustee acted in good 
faith in selling the property, the appellant is bound by 
the sale. The trustee represented all of the bondholders, 
including the appellant. 

“ Where a trustee acts in good faith, whatever 
binds him in any legal proceedings . . . of 

which the cestuis que trust are not actual parties, 
binds them. Whatever forecloses a trustee in the 
absence of fraud or bad faith forecloses them.” 

Richter vs. Jerome, 123 U. S., 233. 

Kerrison vs. Steward,-93 U. S., 155. 

But aside from the general principles above alluded 
to, under the peculiar provisions of the deed of trust 
under which the sale was made, appellant had no right 
to ask to intervene. If the trustee acts in good faith, its 
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action pan not be attacked .by a dissatisfied, bondholder. 
The following quotations from the deed of trust estab¬ 
lish this proposition: • 

• “ No right of action for the.enforcement of these 

presents, or for the enforcement of' any one or 
more of said bonds intended to be secured hereby, 
or the interest coupons thereon, shall be vested in 
the holder or holders of such bonds; and the exclu¬ 
sive right of action hereunder, and for the enforce¬ 
ment of- said bonds and coupons, shall he vested 
in said trustee,except as herein otherwise ex¬ 
pressly provided” (Rec., p. 23). 

“And upon receiving the purchase money for. 
the same,.but .not before, said trustee shall «xe- 
cute, acknowledge, and deliver to the purchaser 
or purchasers at such sale or sales, his or their 
heirs, personal representatives, successors and as¬ 
signs, good and sufficient deeds, or other convey¬ 
ances of the property, so sold, according to its 
nature, and shall do, or cause to be done, all acts 
or things that may be necessary to transfer and 
convey to him or them, or any of them, the prop¬ 
erty or franchise^, so as aforesaid sold to him or 
them, which said sale or sales and conveyance or 
conveyances shall be forever a bar, both at law 
and in equity, against said mortgagor, its suc¬ 
cessor or assigns, and all persons or bodies cor¬ 
porate claiming by, from, through or under it or 
them. The receipt of said trustee, given to any 
such purchaser or purchasers for the purchase 
price of any such property, rights, or franchises, 
so as aforesaid sold to him or them, shall be suf¬ 
ficient acquittance to him or them for the same, 
and legal and sufficient evidence of the payment 
of such purchase price to bind and conclude the 
parties hereto, and the holder or holders of any' 
of said bonds, and all persons or bodies corporate 
claiming by, through, or under them or any of 
them ” (Rec., p. 27). 

4 

* W « 

When appellant purchased her bonds she agreed to be¬ 
come bound by the wishes of the majority of the bond- 
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holders in any -proceeding to enforce, the trust; as will 
appear from; the following extract from the deed of 
trust: 

“In case proceedings or action in the premises 
be taken or instituted by said trustee for the pro¬ 
tection and security of the holders of said bonds, 
or any of them, or for the enforcement of the trust 
hereby created, the action of said trustee in the 
premises shall at all times be subject to the right 
.. and power of the holders of a majority in amount 
of said bonds to direct apd control the same, or 
, to order the enforcement or employment of some 
other or more effectual right or remedy hereunder, 
and the action of said trustee or of the holders 
of any of the aforesaid bonds, in case of default 
hereunder, shall' not affect the rights of said 
trustee or of the holders of said bonds, or any of 
them, in the case of any subsequent default here¬ 
under.” (Rec., p. 2d.) 

In this case not only the majority of the bondholders, 
but the mortgagor Washington Steel Cut Cereal Company, 
requested the action which was taken and acquiesced 
therein (Rec., pp. 31-35). 

The conveyance having been made under the decree of 
the court (Rec., p. 33), and the conveyances delivered, 
it is too late for a bondholder to attack the action, of the 
trustee in that regard, (see portion of deed of trust 
copied as above from p. 27 of record). 

See Elwell v. Fosdick, 134 U. S., 500. 

II. 

The Decree From Which the Appeal is Taken is 

Not a Final Order or Decree From Which an 

Appeal Will Lie. 

i 

The appeal is from the order dismissing appellant’s 
petition, not from a decree of sale, or even a decree con¬ 
firming a sale. ... . 
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The defendant trustee was the conventional trustee 
selected by the parties to represent the bondholders. It 
sold the property of its codefendant by virtue, of the 
authority vested in it by the deed of trust securing the 
bonds. Properly it asked permission of the court, whose 
officers—the receivers—were in actual possession of the 
property. It did not sell as a court trustee. There was 
no necessity for any ratification of the sales by the court. 
In the decree granting permission to foreclose and sell 
the property, the title to which was in the trustee, it 
was provided (though unnecessarily) that upon compli¬ 
ance with the terms of sale the trustee should convey to 
the purchaser. If an appeal should have been from any 
decree, it should have been from that, for it was upon 
the faith of that decree, and the powers contained in the 
deed of trust, that the purchaser parted with* his money 
and took title. If appellant thought that the order 
referring the cause to the auditor vested title in the 
purchasers, an appeal should have been taken from that 
order. Had the order complained of (the order of Janu¬ 
ary 26) never been granted, the title of the purchaser 
would have been, and was, perfect. Should a subsequent 
order affect it? Surely the purchaser had a right to rely 
upon the order of the court permitting the sale. Were 
the relief sought granted, and the decree complained of 
vacated, the title of the purchaser would be unaffected, 
the previous decree standing. 

No appeal lies from the refusal of the court below to 
open a former decree. 

“ An appeal has been taken from the refusal of 
the court below to open the former decree ren¬ 
dered by the appellant. It is plain that no appeal 
lies to this court in such a matter, as it rests 
merely in the sound discretion of the court below. 
And if: that had been the sole appeal in the case 
the appeal .must have been dismissed.” 

Brockett vs. Brockett, 2 How., 238. 
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“ No appeal will be allowed from .the-refusal of 
a motion to open the decree and grant a rehear¬ 
ing. The decision of such a motion rests in the 
sound discretion of the court below, and no ap¬ 
peal will lie from it.” 

Wylie vs. Coxe, 14 How., 1. 

“No appeal lies from the refusal of the court 
below to permit a petition for rehearing to be 
filed.” 

Bank vs. Sheffey, 140 U. S., 445. 

“ No appeal lies from the order of October 3, 
refusing them leave to intervene and become par¬ 
ties, for that was only a motion in the cause and 
not an independent suit in equity, appealable 
here. Neither can these petitioners appeal as 
stockholders. Only parties or those who represent 
them can appeal. ... It (leave to intervene) 
is always addressed to the sound judicial discre¬ 
tion of the court.” 

Ex parte Cutting, 4 Otto, 22. 

Connor vs. Peugh’s Lessee, 18 How., 394. 

Lamon vs. McKee, 18 D. C., 446. 


III. 

Appellant Did Not Give the Bond Required on 

Appeal. 

The bond purports to be given by appellant as princi¬ 
pal, and by the surety as such. The order of the lower 
court (Rec., p. 59) shows that it was altered by a stranger 
interlining the words “and* damages,” attempting to con¬ 
vert it from a supersedeas bond in form to a cost bond. 
This, with the consent of the surety, but without the. 
knowledge or consent of the principal. The alteration is 
material and would undoubtedly release the surety if it 
h'ad not consented to the change. 
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“ Any change in an instrument which'causes it 
to speak a different - language in legal effect from 
•that which it originally spoke—which changes 
the legal identity of character of* the-instru¬ 
ment, either in the terms or in thei relation of the 
parties to it—is a material change .or technical 
alteration, and such a change will invalidate the 
instrument against all parties not consenting to 
the change.” ' ' 

m * * 

Cyc., vol. 2, p. 177, and cases cited. Also p. 842. 

Davidson vs. Lanier, 4 Wall., 447. 


r 

Such a bond is absolutely void and can not be amended. 
Cyc., vol. 2, p. 849. 

The lower court held that it was not necessary that 
the appellant should sign the appeal bond at all. It is 
submitted that the rules of this court contemplate the 
appellant signing the appeal bond, but however that may 
be, if the bond given by appellant “as principal,” and 
by the surety “as surety ” for that principal, is void as 
to that principal, it is void as to that surety. Though 
this same surety may have given a sufficient bond with¬ 
out the appellant, when it joins in the bond not as a 
principal, but in terms as a surety, its liability is no 
greater than that of the appellant, and if the. bond, by 
reason of the alteration,; was at the moment of ap¬ 
proval by the court void as to appellant, it, was void as 
to the surety. The liability of the surety is measured by 
that of the principal and can never exceed it. 

.“It is unnecessary'to refer to authorities to 
show that the liability of the surety can not ex¬ 
ceed that of the principal.” 

U. S. v. Allsbury, 4 Wall., 186. 

If the lower court approved a void bond, the rule of 
court is no more satisfied than if it had approved a de- 
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posit of counterfeit money in the registry of the court 
in lieu of currency, knowing it to be counterfeit, or if it 
had approved any other instrument as a bond instead of 
a bond. 

Timely objection was made to the approval of the bond, 
and the objection appears in the record as an order of 
the court (Rec., p. 59). 

Wherefore appellees pray that the appeal taken in this 
cause may be dismissed. 

WHARTON E. LESTER, 
Solicitor for Appellee, 
Washington Steel Cut Cereal Company. 

D. S. MACKALL, 

Solicitor for Appellee Little. 

WALTER C. CLEPHANE, 
Solicitor for Appellee , 
International Trust Company , of Maryland. 
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OCTOBER TERM, 1906. 

. / 


No. 1661. 


MARY A. PARSONS, Petitioner, Appellant, 

vs. 

NORTON M. LITTLE, WASHINGTON STEEL CUT 
CEREAL COMPANY, a Corporation, and INTERNA¬ 
TIONAL TRUST COMPANY OF MARYLAND, a Cor¬ 
poration. 


BRIEF ON MERITS. 


Statement of Facts. 

This is a suit begun by the appellee, Norton M. Little, as 
alleged in his bill in equity, filed herein on the 2d day of 
January, 1906 (R., 1), for the purpose of having a receiver 
appointed for the appellee, The Washington Steel Cut Cereal 
Company, to preserve the assets of said company—among 
others, machinery and supplies costing $10,000 (R., 3); 
and to prevent the filing of suits at law, which would occa¬ 
sion the waste of its property and preference among its 
creditors. 

On the same day, without service of process, the appellee, 
The Washington Steel Cut Cereal Company, filed its answer, 
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sworn to by its president, Thomas Gordon, admitting its 
insolvency and consenting to the appointment of a receiver 
(R., 4). 

On the 8th day of January, 1906, the appellee, The Inter¬ 
national Trust Company of Maryland, which company, as 
the trustee named in the deed of trust securing the bonds of 
said Washington Steel Cut Cereal Company, was made by 
the bill a party defendant, although no relief was prayed 
against it, answered the bill (R., 10) voluntarily, without 
sendee of process, and filed a petition for leave to foreclose, 
and prayed therein that the other parties be ruled to show 
cause why such leave should not be granted (R., 11). This 
petition was accompanied by a verified resolution of the 
board of directors of the debtor company waiving the pro¬ 
vision of the deed of trust that sixty days shall elapse before 
said trustee shall sell the assets of the mortgagor company, 
and asking for an early sale, in order that the purchaser may 
enjoy “the trade heretofore built up by this company.” 
As a natural consequence its creditors may not, but it will be 
saved annoyance from them and obligations to pay its debts 
(R., 31). There was no waiver or attempted waiver of the 
provision of the deed of trust that notice of the time, place, 
terms, and manner of said sale shall be given by advertise¬ 
ment once a week for eight successive weeks in at least two 
daily newspapers published in the cities of Baltimore, Mary¬ 
land, and Washington, D. C. (R., 26). 

On the same day a decree was passed authorizing the Inter¬ 
national 'Trust Company of Maryland to foreclose under the 
deed of trust (R., 33), and to sell the assets of the Washing¬ 
ton Steel Cut Cereal Company after ten days’ advertisement 
in the Evening Star (R., 33). 

On the 17th day of January, 1906, an affidavit of Walter 
C. Clephane was filed, transmitting to the.court a petition 
of certain bondholders requesting the International Trust 
Company of Maryland to declare the principal of the bonds 
for which it was trustee to be due and payable and to have 
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been due and payable since January 2, 1906. The first sig¬ 
nature to this petition was that of the appellee, Norton M. 
Little, the complainant in the original bill. Clark Mc- 
Kercher signed this petition as attorney-in-fact for Frank 
McCaslin, the owner of $3,800 worth of bonds. Allen W.. 
Mallery and Horatio N. Taplin signed as trustees for $3,000 
worth of bonds, but do not state who their cestui que trust is. 
J. C. Price signs as attorney for Emma M. Gordon, trustee, 
but does not state who is her cestui que trust (Ii., 33). 

On the 26th day of January, 1906, the appellee, The Inter¬ 
national Trust Company of Maryland, filed its report, stating 
that it had sold on January 19, 1906, all of the assets of the 
appellee/ The Washington Steel Cut Cereal Company, for 
$5,157 (R., 37), and filed therewith as an exhibit a declara¬ 
tion that the principal of the aforesaid bonds was forthwith 
due and payable at the office of the company, 23 East Balti¬ 
more street, Baltimore, Maryland; and that they thereby 
made a demand on the Washington Steel Cut Cereal Com¬ 
pany for the payment of each and all of the said bonds. This 
declaration was dated the 19th day of January, 1906, the 
very day the sale was reported to have been made, but was 
not served upon the company until the 22d day of January, 
1906 (R., 40). 

On January 26, 1906, the same day the appellee, The In¬ 
ternational Trust Company, filed its report of sale, the Su¬ 
preme Court of the District of Columbia passed a decree 
finally ratifying and confirming the sale and referring the 
cause to the auditor to state the accounts of the trustee 
(R., 42). 

On the 5th day of February, 1906, before the expiration 
of the January term of the equity court, the appellant, Mary 
A. Parsons, filed her petition, stating that she was the owner 
of $6,600 worth of the bonds of said Washington Steel Cut 
Cereal Company and alleging that the price secured for the 
property was inadequate, and sustaining that allegation by 
the sworn statements of Allen W. Mallery and Thomas Gor- 
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don (R., 45), and also alleging that it was her belief that 
there was an agreement between Norton M. Little and certain 
bondholders that his purchase should inure to their benefit, 
but to the injury of the petitioner, and praying that the de¬ 
cree confirming the sale be vacated and for naught held, and 
that if confirmed at all it be nisi, that the minority bond¬ 
holders might not be deprived of their right to be heard. 

Assignment of Errors. 

1st. That the order and decree ratifying and confirming 
the sales made by the International Trust Company of Mary¬ 
land was improvidently allowed.. 

2d. That the order and decree dismissing the petition of 
Mary A. Parsons and denying the relief prayed, of a vacation 
of the decree of confirmation, was error. 

3d. That the order and decree authorizing and empower¬ 
ing the International Trust Company of Maryland to fore¬ 
close under the deed of trust aftcn ten days’ previous adver¬ 
tisement was erroneously and improvidently allowed in a 
suit wherein the original bill merely prayed for the appoint¬ 
ment of a receiver. 


ARGUMENT. 

This is not a sale under the deed of trust, for it was not in 
accordance with its terms. 

The deed of trust provided— 

“15. In case said mortgagor, its successors and as¬ 
signs shall fail to pay any semi-annual instalment of 
interest on said first mortgage bonds, according to the 
terms and effect thereof, when the same shall become 
due and payable, and such default shall continue for 
a period of sixty days, said trustee may and shall, 
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upon the written request of the holders of one-fourth 
or twenty-five per cent, in amount of said bonds then 
outstanding, and upon being indemnified as hereto¬ 
fore set forth, enter upon and take possession of all 
and singular the property.”* * * * (R., 25.) 

“16. In case of such default, or in case default be 
made in the performance of any other provision, cov¬ 
enant, condition or agreement of these presents, oblig¬ 
atory upon said mortgagor, and such default shall 
continue for a period of sixty days then said trustee 
may, in its discretion, and shall, on the written re¬ 
quest of the holders of one-fourth or twenty-five per 
cent., in amount of the bonds of said series of bonds, 
then outstanding, with or without a proceeding for 
the foreclosure of these presents, enter upon, and take 
actual possession of, all and singular the property.” 
* * * (R., 26.) 

“17. Said trustee, upon becoming entitled to take 
possession of said property, as hereinbefore set forth, 
may, in its discretion, and shall, on the written re¬ 
quest of the holders of one-fourth, or twenty-five per 
cent., in amount of the bonds then outstanding, with 
or without entering upon and taking possession of 
said property, declare the principal of the bonds,' in¬ 
tended to be secured hereby, to be forthwith due and 
payable by said mortgagor, whether the same may 
have, according to their terms, matured or not, and 
thereupon may or shall, as the case may be, with or 
without a proceeding for the foreclosure of these 
presents, or other proceedings in a court of equity, 
advertise for sale said premises, property, rights,- fran¬ 
chises, and make sale or sales of the same to the high¬ 
est bidder at public auction, provided such sale or 
sales be made in the District of Columbia, after first 
giving notice of the time, place, terms and manner 
of said sale, by advertisement, inserted at least once a 
week for eight successive weeks, next preceding the 
day of such sale or sales, in at least two daily news¬ 
papers published in the cities of Baltimore, Maryland, 
and Washington, D. C., and such other notice, if any, 
as may be deemed advisable by said trustee. At any 
such sale or sales said premises, property, rights and 
franchises shall be sold as an entirety, unless the hold- 
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ers of a majority in amount of the bonds then out¬ 
standing shall in writing otherwise request.” * * * 
(R., 26.) 

This sale was made, if at all, by virtue of the decree of 
January 8, 1906, authorizing and empowering the appellee, 
The International Trust Company of Maryland to foreclose 
(R., 33). 

If the sale was made by virtue of this decree, there was no 
power in the court to ratify and confirm this sale except nisi, 
in accordance with the practico and custom of equity. 

“As soon as conveniently may be, after the sale, 
the trustee is to report a full and particular account 
of his proceedings in execution of the decree, with an 
affidavit of the truth thereof and of the fairness of 
the sale annexed. An order is then passed that the 
sale be ratified, unless cause is shown to the contrary 
by a certain day therein named, which is usually 
two months from the date of the order, and a copy of 
the order is directed to be published in some news¬ 
paper for three successive weeks. Proof of publica¬ 
tion of this order is made by filing the certificate of 
the printer. If no cause is shown to the contrary by 
the time limited, a final order of ratification is passed. 
And it is not unusual, with the consent of all parties 
interested, to ratify the sale immediately on its being 
reported, without giving any notice or time for ob¬ 
jections to be made by others.” 

Alex. Md. Chancery Practice, 146. 

Anderson vs. Foulke, 2 H. & G., 357. 

The consent of all parties was not before the court, for the 
Trust Company did not pretend to have been requested to 
declare the principal of the bonds due by more than $32,500 
in amount (R., 34). 

In fact, they were only lawfully requested by $11,000 
worth of bonds to make such declaration. 

“Thus we have a request for foreclosure by a firm 
who, in fact, was not tho owner of any portion of the 
bonds upon which the request was based. * * * 
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“Not having voluntarily sought to thus enforce the 
obligation of the company, but having had served 
upon it a request which purported to be signed by the 
holders of $2,000,000 of the bonds, and having com¬ 
menced the action in pursuance of that request, we 
regard it as at least doubtful if it can now be main¬ 
tained upon the ground that it was voluntarily com¬ 
menced by the plaintiff if the request was invalid.” 

Farmers’ Loan & Trust Co. vs. New York & N. 

Ry. Co., 44 N. E. Reporter, 1051. 

The cestui que trust of the appellee, The International 
Trust Company of Maryland, the petitioner, Mary A. Par¬ 
sons, having been injured by the sale, adopted the proper 
course to secure her redress by filing her petition asking for 
a vacation of the order ratifying and confirming the sale and 
praying for an opportunity to show that the price was in¬ 
adequate and the sale was for the benefit of a portion of the 
bondholders. 

Edwards vs. Maupin, 18 D. C., 39. 

Kenaday vs. Edwards, 134 U. S., 124. 

Anderson vs. Foulke, 2 H. & G., 357. 


If this court should by its mandate direct the vacation of 
the order ratifying and confirming the sale, it would be com¬ 
petent to show not only that the price was inadequate and the 
sale for the benefit of a portion of the bondholders, but also 
that the appellee, The International Trust Company of 
Maryland, was not a necessary or proper party to the bill of 
Norton M. Little simply praying for the appointment of a 
receiver. 

Clark vs. Bradley Co., 6 App. D. C., 442. 


“It has long been the rule, except in the case of in¬ 
fants and lunatics, a receiver will not be appointed 
unless a suit or action is pending, and the party 
whose property is to be put in a receiver’s hands must 
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be made a party to the action so that he may have an 
opportunity of resisting the application.” 

Beach on Receivers, section 131. 

Baker et al. vs. The Adm. of Backus, 32 Ill., 
96. 

Kneeland vs. American Loan Co., 136 U. S., 

100 . 

Clyde et al. vs. R. & D. R. Co., 56 Fed., 541. 

• 

That this was not a suit in foreclosure and could not be 
made so by the voluntary intervention of the appellee Trust 
Company. 

That the decree authorizing and empowering the said 
Trust Company to foreclose under the deed of trust and then 
changing the terms of the deed of trust was improvidently 
allowed and such a decree could only be passed in a case in 
foreclosure in which the appellee Trust Company was a party 
complainant. 

Kneeland vs. American Loan Co., 136 U. S., 100. 

“The issuing of an attachment and the appoint¬ 
ment of a receiver in a civil action are both proceed¬ 
ings which are merely ancillary or auxiliary to the 
main action. * * * These auxiliary proceedings 

are merely intended to secure the means for satisfy¬ 
ing the final judgment in case the plaintiff should 
succeed in the action, and they can only be resorted 
to where the special circumstances exist which the 
law precribes as the grounds of their institution.” 

C., S. & C. R. R. Co. vs. Sloan, 31 Ohio State, 8. 
The People ex rel. The Port Huron and Gra¬ 
tiot Rlv. Co. vs. The Judge of St. Clair 
Circuit, 31 Mich., 457. 

Jones on Corporate Bonds and Mortgages, sec¬ 
tion 428. 

Respectfully submitted, 

S. Herbert Giesy, 
Solicitor for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 

ApRin Term, 1906. 

No. 1661. : ; 

MARY A. PARSONS, PETITIONER, APPELLANT, 

m. . 

NORTON M. LITTLE, WASHINGTON STEEL CUT 
CEREAL COMPANY, A CORPORATION, AND IN¬ 
TERNATIONAL TRUST COMPANY OF MARY¬ 
LAND, A CORPORATION, APPELLEES. 

BRIEF FOR APPEEEEES. : 

Facts in the Ouse. 

Appellees believe that their motion to dismiss the 
appeal herein must prevail and that the authorities to 
support their position on that proposition are conclu¬ 
sive, but they now submit this brief upon the merits of 
the cash, in addition to the brief already filed by thepi. 

The facts in the case are correctly stated upon the 
first four pages of appellees’ brief in support of their 
motion to dismiss the appeal, and for the sake of brevity 
are omitted here. 

Appellees deem it proper, however, before entering 
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upon the discussion of the case, to call attention to cer¬ 
tain errors of fact appearing in appellant’s brief on said 
motion. 

Appellant states on page 2 of her said brief. that the 
appellee, International Trust Company of Maryland, 
without answering the bill , filed a petition for the sale 
of the property involved. This is a palpable error, inas¬ 
much as the answer of said appellee appears on page 10 
of the record, and was filed on the same day as the peti¬ 
tion referred to. There was no occasion for any rule to 
show cause or process of any sort upon said appellee’s 
petition, inasmuch as all parties to the cause consented 
to the decree which was passed on January 8, 1906, 
authorizing a sale. This consent is recited in the decree 
itself, which is found on page 32 of the record. 

Appellant is also in error in stating that in her peti¬ 
tion for a vacation of the sale made by said appellee, she 
offered to show, under an order jtisi, that the price for. 
which the property was sold was inadequate, and that 
there was collusion between the purchaser and a portion 
of the bondholders. The only suggestion made of any 
such condition of affairs is contained in paragraphs 4 
and 5 of her petition (Rec., pp. 45 and 46), in which ap¬ 
parently her entire evidence is set forth. No offer is 
made to tender any further evidence in support of these 
assertions. 

. No warrant is found in the record for the further asser¬ 
tion made by appellant in her brief that the court took 
jurisdiction of her petition. Unless the order dismissing 
the petition (Rec., p. 53) can be considered as taking 
jurisdiction thereof, no jurisdiction over it was ever taken 
by the court below. It is obvious that one of the very 
grounds for dismissing the petition was that no leave of 
the court had been obtained to file it. 

Appellant, on page 6 of her brief, states that the words 
“ damages and ” which were erased from the appeal bond, 





were so erased on the demand of the attorney for the 
Washington Steel Cut Cereal Company. Inasmuch as 
there is nothing in the record to support this statement, 
and no way to decide it, appellees do not care to discuss 
the issue of fact thereby raised by the brief, except to 
say that it. will be difficult to suggest any reason for such 
a demand being made, and that if it were made by the 
attorney for one of the appellees, it would in no wise 
affect the others. 


Points of Law. 

Admitting for the sake of the argument that upon a 
judicial sale an order nisi should ordinarily be had (a 
point upon which the authorities are not entirely har¬ 
monious) no order nisi was necessary in this case be¬ 
cause— 

1. The sale by the appellee International Trust Com¬ 
pany of Maryland was not a judicial sale. 

2. Even considering the sale as a judicial one, appel¬ 
lant is precluded from raising the point that no order 
nisi was obtained before confirmation thereof. 

I. 

The Sale by the Appellee International Trust 

Company of Maryland was not a Judicial Sale. 

As defined by the Encyclopedia of Pleading and Prac¬ 
tice (Vol. 12, p. 6)— 

“A judicial sale is a sale made as a result of a ju¬ 
dicial proceeding, by a person legally appointed 
by a court of competent jurisdiction, and it be-; 
comes absolute only upon confirmation by the 
court.” 

t * 

Substantially the same definition is found in 17 Am. 
Eng. Ency. of L. (2d ed.), 953. 
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This sale was not made as a result of a judicial proceed¬ 
ing, nor was it conducted by a person appointed by the 
court to make it. 

Nearly four years prior to the institution of this suit 
(Rec., 12) the defendant appellee, Washington Steel Cut 
Cereal Company, had issued bonds secured by a deed of 
trust upon its property, and before the institution of 
the suit default had been made in the payment of taxes 
and of the interest coupons on said bonds, necessitating 
a sale by the trustee under the deed of trust, a trustee 
who was named by the parties to said deed of trust, and 
who was empowered by its terms to make sale, of the 
assets of the mortgagor without any judicial proceedings 
whatsoever, and who would have sold had this suit not 
been filed. Upon the filing of the suit and the appoint¬ 
ment of receivers for the property of the Cereal Company 
these receivers were put in possession of the real estate 
embraced in the said deed of trust (Rec., 5-6). It would 
then have been incompetent and improper for the trustee 
thereunder to have disturbed the receivers in their pos¬ 
session without the permission of the court appointing 
them. Upon demand being made for a sale under said 
deed of trust, the trustee sought the permission of the 
court to make such sale, and on January 8, 1906, ob¬ 
tained leave to foreclose under the deed of trust (Rec., 
p. 33). 

It is true as stated by appellant in her brief that there 
was no advertisement for eight successive weeks as pro¬ 
vided in the seventeenth paragraph of said deed of trust 
(Rec., 26). But it is incorrect to say that any departure 
from the terms of the deed of trust was made by the 
trustee in selling, inasmuch as the twentieth paragraph 
of that instrument (Rec., 28) authorizes said trustee to 
take any other different proceeding in any manner per¬ 
mitted by law or any court having jurisdiction in the 
premises to enforce the trust, and the twenty-second 
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paragraph of said deed provides that upon any such pro¬ 
ceeding the action of said trustee shall at all times be 
subject to the right and power of the holders of a ma¬ 
jority in amount of said bonds to direct and control the 
same (Rec., 29). Under these circumstances it was there¬ 
fore competent to ask the court to prescribe the terms 
of sale and the length and manner of advertisement, all 
of which was strictly in accordance with the language 
of the instrument itself which conferred the power upon 
the trustee, particularly in view of the fact that every¬ 
thing that was done was done with the approval of all 
the parties to the suit and the majority of the bond¬ 
holders and stockholders (Rec., 33 to 35). 

There is a wide distinction between a sale under a deed 
of trust, and a sale based solely upon the authority de¬ 
rived from a decree of the court, a distinction which is 
well drawn in the case of Swift vs. Smith, 102 U. S., 442. 
In that case the Supreme Court of the United States 
had before it the question as to whether a certain sale 
made pursuant to the provisions of a deed of trust was a 
judicial sale or not. If a judicial sale, then an equity of 
redemption would have existed under the laws of the 
State of Illinois which were there involved. The court 
say, 450, 451: 

“It may be admitted that if the sale ordered in 
this case had been made by the trustee named in 
the deed of trust, or by a substitute under the 
power which the deed gave him, and. made in ac¬ 
cordance with its directions, no right of redemp¬ 
tion would exist. But such was not the sale 
directed. A strict foreclosure was not decreed. 
The bill prayed for nothing of the kind. It prayed 
for a sale, in default of payment, under the order 
and decree of the court, and the court decreed 
that its- master should make the sale, after giving 
notice of the time and place thereof, according to 
the course of practice of the court, not according. 
to the provision of the trust deed. Henry W. 
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■ Bishop, it is true, was substituted as trustee in 
place of Jackson, but he was one of the masters of 
the court, and he was ordered to sell as master. 
He was required to make a report to the court, to 
pay into court any surplus arising from the sale, 
there to abide the court’s order. The decree also 
contemplated a report of the sale by the master, 
and a confirmation of it by the court. The sale, 
therefore, as ordered, was in all respects a judicial 
sale, instead of a sale by the trustee under the 
power conferred by the deed. Hence, it comes 
within the rule declared in Brine vs. Ins. Co., and 
the right to redeem should have been preserved 
in the decree.” 

• 

It will be observed that in the case at bar all that was 
prayed for (Rec„, 12) was a strict foreclosure under the 
very terms of the deed of trust, copying even the lan¬ 
guage contained in said deed of trust in the twentieth 
paragraph thereof (Rec., 28) and that the court decreed 
nothing further (Rec., 33). It will be further observed 
that in the decree authorizing the sale, no further court 
proceedings were contemplated, because it provided for 
an immediate conveyance of the property upon compli¬ 
ance with the terms of sale (Rec., 33). 

The distinction drawn by the Supreme Court in Swift 
vs. Smith, supra , is also suggested by the Supreme Court in 
the case of Kenady vs. Edwards, 18 D. C., 39, 134 U. S., 
117, which case seems to be the main reliance of appel¬ 
lant. In that case testatrix devised certain property to 
trustees to be held by them upon trusts set forth in the 
will, with power and discretion to sell from time to time. 
One trustee died, and the other having expressed a de¬ 
sire to retire, the court substituted a trustee in his place, 
the decree directing that he should file bond for the 
faithful performance of his duties, and that he should 
“at all times be subject to the control and order of this 
court in matters touching the trust.” The substituted 
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trustee under the authority conferred upon him by the 
decree of the court, made sale of certain real estate, 
which he reported to the court for confirmation, and the 
sale was ratified and confirmed without notice given to 
the parties to the suit. A rule was thereupon issued re¬ 
quiring the trustee and the purchaser to show cause why 
the sale should not be vacated, and the trustee removed. 
The rule was discharged and an appeal taken. The Su¬ 
preme Court intimates that the original trustee could 
have sold the property without any confirmation by the 
court, because such a sale would not have been a judi¬ 
cial one, but inasmuch as the substituted trustee was 
required to act at all times, subject to the control and 
order of the court in matters touching the trust, his sale 
was subject to confirmation or rejection by the court. 

It then holds that the order of confirmation should be 

* 

set aside, because “made without notice to the beneficial 
owners of the property who were entitled to its income 
and who were before the court for the protection of their 
rights and that the “ confirmation was obtained by the 
trustee with knowledge that the appellees, if notified of 
the application to the court, would oppose its ratifi¬ 
cation.” 

The decision in that case was expressly based upon 
two grounds: First, that the sale was a judicial one; and 
second, that it was permeated with fraud. Neither of 
these conditions exists in the case at bar. Furthermore, 
in that case, the person complaining was a party to the 
suit, which is not the case here. In that case the sub¬ 
stituted trustee Green could not pass title to the prop¬ 
erty without the consent of the court; he was merely the 
hand of the court and had no power in himself to make 
a sale. In the opinion the court says: 

“But the order appointing a new trustee ex¬ 
pressly declared that he should at all times be 
subject to the control and order of the court 
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touching the trust His subsequent sale, there¬ 
fore, of the property was subject to confirmation 
or rejection by the court. He could not pass the 
title without.its consent 

It will be noticed that the petition in that case was 
in due form, was verified, and made by a party to the 
record, who asked not merely that a former decree of the 
court be opened, but in the language of the opinion the 
trustee was “ruled to show cause why the order . . . 
ratifying and confirming the sale should not he set aside , 
the sale itself vacated and the trustee removed .” 

The distinction between a sale made by a conventional 
trustee with the permission of the court, and by a court 
trustee, is very wide. The former acts under the au¬ 
thority vested in it by t’ae contract between the parties, 
the legal title to the property being in it, and merely ob¬ 
tains leave of the court to execute the powers it has; 
whereas, a court trustee is a mere instrument of the court; 
its powers are those, and those only, given by the court, 
which powers can not be modified in any manner by the 
parties to the cause, and no part of which is derived in 
any manner from any such party. As has been stated by 
this court: 

“They are the mere officers, or hand of the court 
appointed to make the sale, and no sale is or can 
be made under the decree, except upon the ap¬ 
proval and ratification of the court. The court 
becomes the vendor and not the trustees. They 
have no right to complain, by way of appeal, of 
an order of the court refusing to ratify the sale. 

. . . Such trustees not being parties to the 

record, or having any estate in the property to be 
sold, but being mere officers of the court appointed 
to exercise ministerial functions, etc.” 

Hallam vs. Oppenheimer, 3 App. D. C., 330. 

It will hardly be contended that the appellee trustee 
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under the deed of trust comes within the definition above 
given by this court. It was not the hand of the court. 
It could make a sale otherwise than under the decree of 
the court. No approval or ratification of the court was 
necessary. The court did not become vendor. Said 
appellee had a right to complain of a refusal to ratify a 
sale. It had an estate in the property to be sold, and 
its function was not merely ministerial. 

No sort of cause is shown by appellant why the sale 
should be vacated. That the price for which the prop¬ 
erty sold, to wit, $5,157 (Rec., pp. 36-38), is a fair one 
is shown conclusively by both reports of the receivers, 
who say that the property brought about the same price 
on a former sale by the Supreme Court of the District of 
Columbia (Rec., p. 9), and by the appraisal of the prop¬ 
erty by the assessors of the District of Columbia, who 
are sworn to do their duty, and by law required to assess 
the property at two-thirds its actual market value, which 
would make such market value less than four thou¬ 
sand dollars (Rec., p. 7). Without doubt, these assessors 
are fair and impartial, and their estimate of value should 
have weight. There is nothing unusual in property being 
sold at a foreclosure sale for less than it cost. It may have 
cost more, and the purchase may have been paid in stock 
of a company. As a matter of fact, it would appear to 
have cost the two hundred and fifty thousand dollars 
represented by two hundred thousand dollars in stock, 
and fifty thousand dollars in bonds, all of which seem to 
have been given for the property, after it was sold on a 
former occasion by the court for about five thousand 
dollars. 

“Inadequacy of price at a sale by trustee is not 
of itself sufficient ground for avoiding a sale, un¬ 
less such inadequacy be so gross as to suggest 
fraud. A sale by the trustees of property . . . 

will not be set aside for inadequacy of price where 
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the party shows affirmatively that the trustee 
acted with great propriety and good judgment, 
and that the sale was absolutely fair.” 

Starkweather vs. Jenner, 34 Wash. Law Rep., 
350. 


II. 

Even Considering the Sale as a Judicial One, Ap¬ 
pellant is Precluded From Raising the Point 
that no Order Nisi was Obtained Before Con¬ 
firmation Thereof. 

It is submitted that an order nisi followed by a con¬ 
firmation is unnecessary in at least two cases: 

First, where the party complaining has authorized or 
acquiesced in the act complained of. 

Second, where the court itself has chosen to dispense 
with the order nisi and ratified the sale without it. 

Probably as clear a statement of the proceedings which 
should be taken upon judicial sales as can anywhere be 
found, may be found in 2d DanielPs Chancery Pleading 
and Practice (3d Am. Ed.), 1263, under the head of 
“ Sales of Property,” where the following statement is 
made (page 1271): 

“In ordinary sales by auction, or by private 
agreement, the contract is complete when the 
agreement is signed; but different rules prevail in 
sales before a master. In such cases the purchaser 
is not considered as entitled to the benefit of his 
contract till the master’s report of the purchaser’s 
bidding is absolutely confirmed. . . . It seems 
that, by consent, the order to confirm the report 
may be made absolute in the first instance ” 
(page 1273). 

Alexander’s Chancery Practice, in discussing the same 
subject (page 146), says: 

“It is not unusual, with the consent of all par- 
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ties interested, to ratify the sale immediately on 
its feeing reported, without giving any notice or 
time for objections to be made by others.” 

It is not disputed that all the proceedings which were 
taken in this cause were with the express consent of all 
the parties to the record. The appellant was not a party 
to the record, and has not since become such; but even 

4 

she has authorized everything that was done. 

The record shows (pages 46 and 47) that, prior to the 
time of sale, she was fully cognizant that the sale would 
be made, and suggested that the bondholders appoint a 
committee to protect their interests at the sale, and 
that such a meeting of the bondholders was called, to be 
held several days prior to the time fixed for the sale to 
take place, for the very purpose of buying the property 
at the time and under the circumstances the sales were 
actually made, but that only four bondholders attended 
the meeting. Nowhere in the record is it intimated that • 
the appellant was not present at the sale, or that any¬ 
thing unfair or improper took place at that time; and 
certainly no suggestion of any fraud on the part of the 
trustee is anywhere made. 

When appellant purchased her bonds she agreed to 
become bound by the wishes of a majority of the bond¬ 
holders in any proceeding to enforce the trust, and that 
any action taken by the trustee should be conclusive 
upon her (Rec., 23, 27, and 29). This point is thoroughly 
elaborated on pages 9 to 11 of appellees’ brief to dismiss 
the appeal. 

Having in advance authorized the trustee’s action, she 
can not now be permitted to attack it. 

But aside from her own acquiescence it is quite within 
the power of the court, at any time when it may see fit 
to do so, to dispense with an order nisi, and to confirm 
a sale without it. It is apparent that in this case the 
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discretion of the court in this regard was wisely exer¬ 
cised. The record shows (pages 3, 9, 10, and 12) that 
there was an urgent necessity for an immediate sale. 
Under these circumstances the court saw fit to authorize 
a sale at once, and that— 

“ Upon compliance with the terms of such sale 
the said trustee is hereby authorized to deliver 
and convey to the purchaser thereof the assets by 
it so sold” (Rec., 33). 

The trustee having reported the sale to the court, 
although it was not required so to do, the sale was im¬ 
mediately ratified and confirmed (Rec., 41, 42). 

In the case of Williamson et al. v. Berry, 8 How., 495, 
the court directed a sale "subject to the approval of a 
master in chancery.” The sale was made and conveyance 
delivered without such approval, and the court held that 
this sale was void. In a very exhaustive opinion, the 
Supreme Court of the United States reviews the ordinary 
proceedings upon judicial sales, including the order nisi 
and subsequent ratification, and holds that such order 
nisi is one of the ordinary steps leading up to a valid 
judicial sale; but on page 546, the court say: 

"We do not mean to say that such cautionary 
proceedings upon sales under decrees and orders 
in chancery may not be dispensed with by a special 
order of the chancellor to pretermit them, but 
that such are the proceedings when no special 
order has been given” 

Further argument for appellees will be found set forth 
in their brief upon their motion to dismiss the appeal. 

In concluding appellees beg to call the court's atten¬ 
tion to its own language in the case of Rowland v. Munck, 
15 App. D. C., 403, 406, a case in which the interest of 
the appellant was small (as in this case), and where no 
other party interested made any objection (as in this 





13 


case), and where no evidence was offered tending to show 
that the sale was unfair or irregular or for an inadequate 
price or that there was any offer made in good faith to 
purchase at a greater price. 

“Whether a sale made under its decree shall be 
confirmed by the court in which the proceedings 
have been had, is a matter largely within the dis¬ 
cretion of the court; and its exercise ought not to 
be interfered with except upon good and sub¬ 
stantial grounds in the interest of parties in¬ 
juriously affected.” 

It should further be noticed that none of the bond¬ 
holders except appellant make any objection to the sale. 
Respectfully submitted, 

WHARTON E. LESTER, 
Solicitor for Appellee, Washington 
Steel Cut Cereal Company. 

D. S. MACKALL, 

Solicitor for Appellee Little. 

WALTER C. CLEPHANE, 
Solicitor for Appellee, International 
Trust Company of Maryland. 
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